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In the Central Administrative Tribunal

* Principal Bench, New Delhi @

Regn, No,¢ . , Date: 10.4,1992

1. DA-2856/91, and
2 O 2864/91

1./§hfi Naresh Kumar ; eees Applicants
ZprShri Mahabir Singh

Versus

Commissioner of Police cose Raspondanfs

and Another

For the applicants eees Shri Shankar Raju. Advocate
For the Respondents : veo. Shri M,K, Sharma, Advocate

CORAMs Hon'ble Mr. P.K. Kartha, Vice-Chairman (Judl,)
Hon'ble Mr, A.B, Gorthi, Administrative Member. ~

‘1. Wvhether Reporters of local papers may be alloved to'
ses the judgement? 7

2, To be referred to the Reporter or nct?(_ju

(Judgement of the Bench delivered by Hon'ble
Mmr, P.K. Kartha, Vice-Chairman)

The applicants were appointed as Constables in /
the Delhi Police in 1982, \Uhile posted at Adarsh Nagar |
in the Crime Branch, F.I.R.N0,352/91 dated 4,10,1991
snder Section 341/506/387/34 1PC uaé registered against
them, along with other persons at Police Stat;on‘lshok
U;har, Délh;. The applicants got thcmselv;s bailaq;out
on anticipatory bail by the District & Sessions Juége,

Delhi, Both of them vere placed under suspension bn

9.10,1991, Their grievance relates to the impucred order
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dated 22.10 1991 uhoroby the Deputy Conniosionor (Crime.
Branch) dismissed them by invoking the pover under
article 311(2) (b) of the Constitution,

2. The applicants have stated that Head Constable '%

\

Ram Her Singh, presently posted in 0ld Police Lines
) .

in Communicatione Department as well as Constable

Jagminder Singh, who is posted in North-Uest District,

who are also involved in the criminal case, have also
been placed under suspension But they have not been
dismissed from service by invoking the power under
Article 311(2) (b) of the Constitution,

3. The applicants have contended that the exercise
of powsr under Article 311 (2) (b) of the Constitution
in the 1nstantICase is with a view to short-circuiting
regular departmental eqquiry,.and thgt it is not legally
sustainable. They have prayed for their rainstgtement
uith all consequsntial benefits,

4, The respondents have admitted that a criminal case ;
has besn registered against the applicants, They a;ve,
houevar, contended that it was not poasible to hold the
enquiry and consequently, the impugned orders have beon

passed in exercise of the pouvers conferraed under Arﬁicla

311 (2) (b) of the Constitution, : §
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S. Ue have carefully gone through the records of thes

cass and have considered the rival contentions, The
o .
impugned orderf of dismissal dated 22,10,1991, fssued

QN . :
to the applicents &» in identical terms, Article 311 (2)(b)

of the Constitution provides that reasonable opportunity of
boiﬁg heard in respect of the charges is not to be given
vhere the authority empowered to dismiss s person is
satl;rlod that for some reason, to be recorded by that
authority in writing, it i{s not reasonably pract1Cabla

to hold such enquiry, No reasons have been recorded in
writing by the disciplinary authority in the instant case
as to vhy a regular enguiry cannot be held against thenm,
The relevant portion of the impugned order is extracted

as unders-

"The {nvolvement of these police personnesl
in such activities and followed with the registre-
tion of a case despite being a policeman shovs
that they are of desperate character and their
continuance in Police is hazardous to the public,
The police is the protector of citizens and
indulgence of Police officer in such crimes will
destroy the faith of the people in the systen,
The involvement of Constables in these criminal
activities is not only undesirable but alsoc
amounts to serious misconduct and indiscipline,
They have acted in a manner unbecoming of a
police officer and highly prejudicial to the
sscurity of the citizens,

Assessing the asbove mentioned circumstances
and considering all relevant aspects, I, R, Tewari,
OCP/Crime Branch, Delhi come to the conclusion
that it would not be reasonably practicable to
hold an enquiry under these circumstances,........”

6. The scope of judicia) review in a case of thigwkind

is restricted to considering whether clause (b) under the
: : B - ) '
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second ﬁrovloo to ﬂrtiblb 31 (2)“of th‘zﬁéﬁﬁtitﬁtion
was properly -pplind‘or not, Article 311 (3)Vof the ‘
lcdnstitution providoo‘if shy queatlon;iriios vhether it
}is reasonably practicable to gido to a'parjon an opportu-
‘nity of showinghsuse under clause (2), the decision thereon
of the authority empovered tb dismiss him, shall be final,
| The finality giv;n‘tﬁ his decision is not, however, binding

upon the Court, 'The Court will examine the charge of

‘niia fides, if any, made in the urit petition, In - \

’

'féonéidaring th;'relovancy of the reasons, the Court will .
" consider the Qituation, whi ch,according td.tﬁe disciplinary
“adﬁhdfity, made it come to ths conclusionvtEQt it was not
Qiféisoﬁaﬁiy pfacticabie to hold the onquiri. If the Court
| éin&; égat éhévreaiohﬁ are irrslevant, then it will be an
hfﬁ;tance of aQQse of pduér and uould;také igé casa out of
J:lthe purvieu of clause (b) and the 1-pugned order of penalty
FuTds oreIn o 4}

uould stand invalidated, In coneidering the rclcvancy of
' - va:tha teasons, the Court will not, hovsver, ait in judgement
qovor tho- like the Court of first appeal, ih order to
decide vhether tha reasons ares germane to éaluse (b), éhe

LCourt iuat pdt ftself in the place of the disciplinary

o i 21
aUthority and consider what in the preVailing aituation
a Teasonable man acting in a roasonablo uay. uould havo
Lz oiagt hng fabre oG mrat Voon i o) e
done, In other uords. 1t 13 not a total or an absolute
- piiw leeb @2 bert dnunloeoans !
- inpractic.bility uhich 1. r.quired by clnuso (b) of the
: i
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-l‘ggcondAprovioo, Vhat is required is that ého hnldin§ ;’

of the enquiry is not practicable in the opinion of a
rqasbnablo man taking ™ runoonablo viev of the provailing
circu-stancos. Intorpreting the proviaiono af ﬂrticlo “

31i (2) (b) or the Constitution, the Supr eme court h.-i e
\observed in Unfon of India Vs, Tulei Rem pat.l, 1935 (3)
S.C.C. 398 that uhcro a civil uorvant, particuluriy through
or togothor vith his asaociatos. 80 terroriaes, thteatons fii
or intinidatac ‘witnesses who are going to givo -vidanc. | iif

against hi-, uith foar of reprisel as to p:avbnt thau

—

- from doing so, or (b) where he by himself or together nikh,

) 7. i The deciaion of tho Supron. Court in Saty.vir /}

| Singh Vs, Union of India, 1985 (4) s.C. c. zsz. is .Iso

__or through othara, thraatens, intinidates or torroriaea the
%:disciplinary authority or menbsrs of hia fanily 80 that h.

,18 afraid to hold the inquiry or direct it to be hald. or l
(c) uhare an ataospharo of violence or of general indiaciplino
:und insubordination prevails, it being innatariul uhethar tho
‘uuncarned civil servant is or is not a party to bring about 8

auch a situation, it would not be reasonably practicablo to

| hold the enquiry. In all theso cases, nu-bers coerc. nnd i'

g,..-, o

'tarrify uhila an individual nay not "

to the ca!a cffect. . “; | _ ,5;‘fi”a’ y
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a; In Jasuant Singh v;, Stato or Punj.b and Othar., '

Y «».vt:‘l's

1990 (2) SCALE 1152, tha suprem. Court had to deal uith ff;f”
'-"..f B s {1_) ,.;;\:’; £ _f‘;.,;",u " &-f)“ oo J. \ ol 3’ ﬁf v~“"""ﬁ L ‘ j o =

. \"q,:o_osica"



| a oinilur case, It’ﬁno observed that thn’bubjoctivd‘
oatiofaction rocordnd in the 1npugnod ordor ohould be
,fortifiod hy indopandnnt natnrial to ju.tify tho ':} . }
diopansing with tho enquiry envilagad by Artlclo 311(2) ,

of the tonotitution and that it cannot bo rostod solely
-,on the Lg__ dixit o; tha concerned authority.

-9, In Chief. Schrity Off icer Vs, 5.8, Das, 1991 (1)
SCALE 47, tha Supreme Court observed that the parsona].
humiliation and insults liksly to be aufferad by the o
witnesses or sven their family members might bocona 13»_’
fargeta of acts of violence, are not good grounds for
dispanstng}uith the onqui#i.

10, | In the iiéht of fhe af oresaid judicialvpronouncements.
the f,ét that ﬁhe applicant§ afe alleged to bp despérato
characters and that their contihuanéa.in Police is

hazardous to the publié, is hardly relevant for Iﬁyoking

the pover under Article 311 (2) (b) of the Conié;;ugion. f)
In our considered Opinion,‘thera is no 1-ped1uent>to

- holding regular departmentai inquiry againet tholﬁpplicants
afl ter the criminal casﬁ has been decided. Ue. therafora,
'quash the 1upugned order of dismissal datad 22.10 1991 and

l

diract that the applicants shall be reinstated as Conqtables
, o : - SR 3
with full bgck wvages as expeditiously as possible and?

)

_preferably, within a period of three months from ths date

. of communi cation of this order., . - - |
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N 1. Us make it clear that th. rc:pondnnt. will be at
liberty to hold dopartmontal inquiry aqninat tho applleantc S
under the rolnvant :uloo .nd in accordanco with luu. ‘Th-rnv;
: / Cer o
will bo no order .s to coots. ’:“1“,' ’ 1’” PO
. Let a copy of thlo order bo placod in both tho caso !
L TERTL 3 .} ) AN 153 P <22 3,1 D MERAS
| Adninistratlva Member Vice-Chairman(Judl,)
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