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1, Shfi Narash Kumar
2y'̂ hrl Bahabir Singh

^ •••• Appllcanta

Commiaaioner of Polica
and Anothar

For tha appllcanta

For tha Raspondenta

tferaua

.... Reapondenta

Shri Shwikar Raju, Adwocata

.... Shri n.K. Sharma, Advocata

CORAW> Hon'bla Rr. P.K. Kartha, Vic^Chairman (^"<11.) _
Hon*bla Mr. A.B. Gorthl, Adminiatratiwa Rerabe*.

1, Uhather Reportera of local papara may be alloued to
aee tha judgemant?

2, To be raferrad to the Reportar or net

(Oudgamant of tha Banch delivared by Hon'bla
Rr. P.K. Kartha, Vice-Chairman)

The applicants were appointed ae Constablea in

the Delhi Polica in 1982. Uhila poatad at Adarah Nagar

in the Crime Branch, F.I.R.No,352/91 dated 4,10.1991

under Section 341/506/387/34 IPC was registered against

them, along with other persona at Police StatioJi Ashok

Uihar, Delhi. The applicants got themselves bailed out
}

on anticipatory bail by the District ASessions Ou^ge,

Delhi. Both of them were placed under suspension bn

9,10.1991. Their grievance relates to the impucnad order
(X^
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dated 22.10.1991 whereby the Deputy Conaiealonar (Crlae

Branch) diemleaed then by invoking the power under

Article 311(2) (b) of the Conetitution.
#

2. The applicante have eteted that Head Conetable

Ran Her Singh, presently postad in. Old Police llnea
/

in Conmunicatione Departnant as well as Conetable

Dagninder Singh, who is posted in North-Uest District,

who are also involved in the crininal case, have also

been placed under suspension but they have not been

disniesed fron service by invoking the power under

Article 311(2) (b) of the Constitution.

3. The applicants have contended that the exercise

of power under Article 311 (2) (b) of the Constitution

in the instant case is with a view to short-circuiting

regular departmental enquiry,, and that it is not legally

sustainable. They have prayed for their reinstatement

with all consequential benefits.

4, The respondents have admitted that e criminal case
\

has been registered against the applicants. They have,

however, contended that it was not possible to hold the

enquiry and consequently, the impugned orders have been

passed in exercise of the powers conferred under Article

311 (2) (b) of the Constitution,
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5. U» carafully gont through tho rocordo of tho

caoo and havo conaldorad tho rival contantiona* Tha

iapugnad ordai^^of dianiieaal datad 22,10«1991t laauad
ar\A.

to tha applicanta in idantical teraa. Articla 311 (2)(b)

of tha Conatitution providaa that raaaonabla opportunity of

baing heard in raapact of the chargea ia not to be given

where the authority empowered to diaaiaa a peraon ia

aatiafied that for aome raasont to be recorded by that

authority in writing, it ia not reaaonably practicable

to hold auch enquiry* No reaaona have been recorded in

writing by the dieciplinar/ authority in the inetant caae

aa to why a regular enquiry Cannot be held againet them.

The relevant portion of the impugned order ia extracted

aa under:-

"The involvement of theae police peraonnel
in such activitiaa and followed with the regietra-
tion of a Caae deapite being a policeman ahowa
that they are of desperate character and their
continuance in Police ie hazardous to the public.
The police is the protector of citizens and
indulgence of Police officer in auch crimes will
destroy the faith of the people in the system*
The involvement of Constables in these criminal
activities is not only undesirable but also
amounts to serious misconduct and indiscipline*
They have acted in a manner unbecoming of a
police officer and highly prejudicial to tha
security of the citizene*

Assessing the above mentioned circumstances
and considering all relevant aspects, I, R* Tewari,
OCP/Crime Branch, Delhi come to the conclusion
that it would not be reasonably practicable to
hold an enquiry under these circumstances*. .••*,*•"

6* Tha scops of judicial review in a case of this kind

is restricted to considering whether clause (b) under the
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••eond proviso to Articlo 311 (2) of tho tbnititution

y^B ptoporly oppliod or not, Articlo 311 (3) of tho

Constitution providos/if sny question srisss whsthsr it

is rsssonsbly prscticsbls to givs to s person sn opportu-

'IS-

nity of shouingjbsuss under clsuse (2)» the decision thsrson

of the suthority snpousred to disniss hiSf shell be finsl.

The finslity given to his decision is not, however, binding

upon the Court, The Court will examine the charge of

bibIs fides, if sny, sade in the writ petition. In ^

considering the relevancy of the reasons, the Court will

consider the situation, uhich,according to the disciplinary

authority, aade it coss to the conclusion that it was not

reasonably practicable to hold the enquiry. If the Court

finds that the reasons are irrelevant, then it will be an

instance of abuse of power and would take the case out of

the piffview of clause (b) and the iapugned order of penalty

>r:ioc. xbni

#1

dx c r' X •; n
would stand invalidated. In considering the relevancy of

43 ?,

the reasons, the Court will not, however, sit in judgement

over them like the Court of first appeal. In order to

decide whether the reasons are germane to caluse (b), the

Court Sust pdt itself in the place of the disciplinary

authority end consider what in the prevailing situation

a reasondsle mtf) acting in a reasonable way, would have
isdiO bn& (Is f,"", d 'c . r 'v ^ . •.

dons. In other words, it is not a. total or an absolute
rr.x^i tt-<5b ox L-sri ix s'o

iapracticability which is required by clause (b) of the

y
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.,e.nd provl«, Uh.t i, r.q„lr.d 1^ th.t th. i,oldl«,
"f th. «,qulry 1. «ot pr.ctlc.bl, in th. oplhlop .f ,
r...on.bl. t.klh9 . t...o„.bl. ,!«, of th. pr...llf„9
elteu..t.nc... Int.tpr.tlng th. pro<,l.loo. of *rtlcl.
311 (2) (b) of th. Con.tltotlon, th. Supr... fo„t'hM '
ob.„,«l in union of Indl. w,. Tul.l Ro. P.t.l, 1985 (3)
S.C.C. 398 thot uh.ro . dull ooru.nt, portlculorly thr^gh
or togothw dth hi. ...ocl.t.., .o t.rrDrl..,, thr.btwi

or lntl.ld.t.. ultn..... „ho ,r. going to gl.o «ld.nc.,

«9.1n.t hi., with f.or of roprloal ., to pre.ont tho.

fro. doing ,o, or (b) wh.r. h. by hl...lf tog.thw ul^,
or through othoro, threaton., Intl.ldata. or tarrorlaa. th.

disciplinary authority or naabera of hi. faolly «. that h.

Is afraid to hold ths Inquiry or dlract It U ba hald, or
(e) wharo at.o.ph.r. of wlolonca or of ganar.l Indlscipli,
.nd insubordination prs.alla, it balng l..atsrla'l'whathor th,
concarnad civil asrvant Is or 1. not a party to bring *out ,

such a situation, It would not ba r.asonably practicable to

hold th. wiqulry. In all thas. cas.a, nu.bara eoarca „d

terrify uhllB an individual nay not." /

7. Tha daclalon of th. Supr«,. Court In Saty.vlr /

Singh v.. Union of India, 1985 (4) S.C.C. 252, 1. all
to the aaMe effect.

8. In Jaeuant Singh Va. State of Punjab and Otheri.

o u:)
Supreme Court had to daal with

/ a
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a •iMllat oast. It was obatrvsd that tha subjectlva

astisf action racordad in tha impugned erdar should, be

fortifiod by indapendant aatarial to Justify tha

dispensing with the enquiry envisaged by Article 311(2)

of the tonstitution and that it cannot ba ratted solely

on the iosm dixit of the concerned authority.

9, In Chief Security Officer Vs. S.8. Oas» 1991 ^1)

SCALE 47f the Supreme Court observed that the personal

humiliation and insults likely to be suffered by the

uitnesses or even their family members might become

targets of acts of violencst are not good grounds for

dispensing with the enquiry.

10. In the light of the aforesaid Judicial pronouncement8»

* /

the fact that the applicants are alleged to be desperate

characters and that their continuance in Police is

hazardous to the public, is hardly relevant for invoking

the power under Article 311 (2) (b) of the Constitution.

In our considered opinion, there is no impediment to

holding regular departmental inquiry against the applicants

after the criminal case has been decided. Ue. therefore,

quash the impugned order of dismissal dated 22.10.199t and

^ .1
direct that the applicants shall be reinstated as Conftablas

I
with full back wages as expeditiously as possible and! ,

preferably, within a period of three months from the date

of communication Of this order.

. m/m . 7. .



11, U» ««k« it clsar that tha raapondanta will be at

liberty to hold departaentel inquiry ageinat tha applicants

under the relevant rules and in accordanco with Thnrs
• • ^ ^

uill be no order ae to costs* ^

Let a copy of this order be pieced in both the ceaa
fiiea^ •*" ' " •' II - . liir-n.inr,,.; a -

(jorvhi;
Adninietrstive nenber

Kiflha; •
Vi ce-Chairnan(3udl,)
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