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O.A. No.2802/1991 Date of decision

Hon'ble Siat. Lakshmi SuaTiinathan, ''leTibar (3)
Hon'ble Shri R.K.Ahooja, l^lember ( A)

1, Shri R.P.Lamba,
S/o Late Shri Ram Suarooo Lamba,
t/Q 1430, Lodbi Comolax,
Neu Delhi.

2. Shri 3,3. Arya,
s/o Shri K.L.Uoadhyay,
r/o C-66, 3actor-21,
3al Vayu Uihar, NOIDA-201301

(By Advocate Shri B.K.Sauhnay )

Vs.

1. Union of India, through
Cabinet Sac rotary,
Cabinet Secretariat,
Rashtraoati Bhauan, Nau Dalhi

2. Sgcratary,
Cabinat Secretariat,

(Special '̂ ^inq) Room No. B B,
South Block, Neu Delhi

(By Advocate Shri '"A.K.Gupta)

.Applicant s

Re-Dondent s

Q R D E,R

^ Hon'ble Smt.Lakshmi 3uaminat^^an, Al(3) _J7

This aoplication has been ^iled und-^r

Section 19 of the Administrative Tribunals Act,

1985 by the tuo applicants uto are uorking as

Caretakers with respondent No.2, "'"hey are aggrieved

by the rejection of their claim for o\/ r time

allouanca for extra duties performed^ vide rnemo-'^ated

yi, 28, 9.91 (Annexure-C) . In this memo., thp respondents
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havs st at 3d that th9 Carstaksrs ara Qo\/arnad by tha

conditions orescri bad in Offics smo ,^Jo. 2/AO-fli ac ./R5( 32)-

6 25 datad 20-2-'' tAnnexurs R—III) uhich nrascrib3<^

the duty hours and ^en.ce no 0«T,A, is adrniasihia,

2» The briaf facts of the case are t^at tbe

aoplicants ara amoloyed as Caretaker? — ^onlicant Mo,1

uith affect from 3,8,71 and anolicant do,? from 7.5."'S

with rsspondants. They claim that their n-y s'-'ould

hav/9 been increased from the pay '^cala ^5 380-640 to

550-900 based on the recommendations o^ the renort

dat ed 5-7-1987 ( Annexure-C). According to them, this

report uas not implemented by the respondents prior to

the 4th Pay Commission and subsaauently the Caretakers

had not been considered adeou-tely and t^ere is no

specific recommendation made with regard to t^eir nay

scale. As a result of the general recommendations of

the Fourth Pay Commission, t^ieir pay has been revised

from Rs 380-640 to Rs 1350-2200, They '-aue compared th^ir
%

scale of Day uith DFO*s uho uer^ in the pre^rav/ised

scale of -is 425-600, Their grievance is that the OFOs

pay scales' uhich were louer earlier have noubeen

revised to b 1540-2900. As against this, in their case

their pay scales have only been revised to b 1350-2200.

the aopli cants^ 3hri i#F,Lamba, also

stat es that linile he uas on deoubation uith fha deDartment

V. . . J
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of £l3Cti-onics u.3.'', 16,8.1991, hio pay uas ^ix^d

at 2060/-. The plea taken by the aDDlicant is tbat

t'-e pay scale of Caretakers in other C ^oartne-i^g erg

higher than those of the aoolicants. They, th sre^ore,

state that this is discriminatory and violative of

Articles 14 and 16 of thg Constitution,

4, The aoplicants are aggrieved that they are

not having any promotional chance insnite o^ long

service record. They claim that AFO(CO) u'̂ 'o also

performsthe duties of Caretakers and are junior to

the apolicants get their promotion as OFO/sro in

accordsnce uith the rules uhereas the Caretakers do

not have any oooortuni ty for promotion and adv •='nc em on t

in their career,

5, Aoplicants had made the represgntations to

the respondents regarding the revi-ion o" nay apajg and

for oromot ional aven-^ues to be given on 27.12,1990

and 22,10,1990 (Annsxure A and O) to uhich they say that

no final orders nve been issued by the respondnnts,Hence

this 0,A.

6, Respondents have ^iled a reply denying the

above claims ana , raying that the 0 <5 may ba dismisegd.

T, Aoplicants have also filed another OA 2B01/91

in uhich they have claimed 0.T.^lioucnce for the extra

duties performed by them beyond 48 hours a week, Thgre^'ore,



.

t h sir claims for 0«i« '^llouancs has not hann '^'aalt

with in this apolication and uill ba seoarataly takaom

in 0 A 2801/91 .

8. '^agardinq the othar claims raissd in this

tha
application, raspondan'-.s ^ave stated that/n-^turs oF

u'^rk of Caratakars differs ^rom on^ denartmant to

another and the comnerison o''' duties of Caretakers

uith LDCs, uho may be emoloyed as Caretaker«t is not

relev/ant. Thay state that uith regard to the duties

performed by Caretakers in their daoartmsnt, thg

security duty is oerformod by another unit in tha

oFfica. H the entrance^outer ss uell as innnar, tknra

ara guards and Csratakars are not to ba amnloyed

for this purpose. They stata that there is onott'er

Branch in this office to d-^al uith internal security

matter. They have also clari^'ied that the oost o*^ DFOs

belong tn a different cadre and thgra^ora, the cnmoerisnn

of their duties uith those o'' Caret akers is also not

relavant,

9. Uit'^ regard to the revision of oay scale, ^hgy

have stated that they have sent a prooosal to the

C—ouernment on 22,1 ,1992( Annaxure R—V) recommending

for those
tha pay scale of fe 1540—2900/uho have done one year's

service after stagnation at the maximum of the scale,

on the basis of I^Unistry of Finance O.^!, ^3o, 10(l) C-III/
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88 dated 13-9-91 ( Annaxurs-I V) . "hey hev= submitted

that in accordance uith the recT^im sndations n''

IVth Pay Con ni:-: sion, the revised n=^y -cal" ir'50-2200

has been sanctioned to the Cnretahers.

10, i-Jith regard to the hinh^r --'lery op -^hri

R.P.Lamba, aoplicant bo.1,uhile ^e uas on deoutetion

in the Oanartnent of Clactronics, the resoon-^-'nt.t av a
not

stst-:d that he uas/only a Caretab-^r in the acnle

Rs 1640-290D but ha uas Supervisor-Cum-Caret nhnr. Thaji^

Respondents, therefore, subnit that Caretakers cannot

claim equation of their pay scale uith the pay o" oficiels

in other c~-dres or in other Osbartnents,

11, 3hri nauhney, I'T-rne-' cnun"el "^or the annlic-'nts

on „
lays stra-'s/ the reconnenri'tn" ono^ the nlU ranort 1985

-J uhich deals, inter-alie, uith the position o" th a Caretakers^

their jo b functions, night duty etc. end mconnend ation o''

the oay scale. His ooint uas that 3IU hes correctly

reconmandad the pay scale depending on Igvel n*

resDonSibilities in the job oer^oT-rned by the Caretsk-^rs

which vary from uorkinn station of nostinn, floor area o^ ^hq

building,the status of the office etc. They bad recompensed

three scales of pay, nanely, 550-900, 42'"-800 ^nd '^PO-640

in case of Caretakers in 3ec"atariat Orsj_f;;r3g^ Accordinn

to him the respondents have failed to follou the SIU
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.epo..t insDit- OF Flo-,I- ergo brrildino, status

u„.ch according to him '""avs V-^na number oF

Sanior O^.ice.s, including Secret nry ,/tuo Wial

Secretaries, ^urthar, hg submits that the racnm-n
the rasoondents to gi.e higher scale oay^ i640-

2900 is only conFined to those Caretakers uho haua

already comDlatad one year's sarvdce a^tar stnoanntion

at the maximum oF the pay ccal-.. Acoordinn to the

learned co-unsel, these rccommendation.s ^111 not gi^g

any banePit to the aoolicants uho hauo yof fQ r-'.ach

the maximum in tho oay acale^os they are both qx_

seruicamen. Ho r.lso contends that reply qP the respondenfs

raoarding Floor area to be covered by ona Caretaker

doss not give Full details.

J

12. Shri I^.K.Quota, learned counsel ^or the

rasDondonts submits that the r'-oor'- the 3IU reH-^d

upon by tha applicant has lealt in detail uith t^a

pooition Qp tha Caretakers in ott, er diniofries/

3BBartm.ofe/0fri=3s uhit:'- sre lined in oera 4 end e,,.,
not include tha respondanls. In thir- c^oo, he further

subnits that aftsr the SIU reoorl of 1985, that natter

has raviaued by the fadra Cannittea and it h„d e,„„

dad .0 Ji.jg pay scala to the apolicants of

=1400-2600 In 1992. H. furthar states that ulds ard.r
^ datsd 22-1-92 tha rasBondants ha„a tsksn a dscislon in



J

-7-

accordance uith tha ninis^ry of Finance O.M, datad

13,9,91 adopting tha pay seals of % 1540-2900 only

for thoss Carstakars uho hava done ona year's sarv/ica

aftar stagnation at tha maximum of the pay seals, Hg

furthar submits that the matter of a-dopting tha pay

scale as a service condition is a matter of policy.and

the judiciary should not

axarcise such pouars which are within the jurisdiction

of the executive. It should only exercise tha pouer

of judicial raviaw. He relies on the observations

of the Supreme Court in Asif Ahmeed and Cts v,? State

of 3ammu and Kashmir and Ors. (l989(Supp,2) page 36$)

wherein the Supreme Court has held that * judiciary

has no power over sword or the ourss,"

14, 'de have carefully considered tha arguments

of both the learned counsel for the parties and perused

the records in this case,

15, It is settled law that it is for the administration

to decide tha question of pay scale of different
' on the

Categories of persons^^jending /evaluation of

duties and rasponsibiliites of the respective posts,

functions and volume of worki^In State of U,P.^ Grs

V. 3.P. Chaurasia,. and Ors. (AIR 1989 SC 19),t'i® Supreme

Court has held that the question whalhe r two posts should

be equated depending on nature of duties and rssponsiW-liti®
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^ datarminsd by axpert bodies like the

/:ommission and normally the court should accept its

recoramendations. The Supremo Court further held as

under

• The answer to the question depdnds upon
either the It does not just depend meneither the nature of uork cr volume of
work dona by Banch Secretaries. Primarily
it requires among others, evaluation of

rora often__functions of two postsmay appear tg_^_The2gLamB or similar, but
^ra may be difference in degrees in the
performance. The quantity qp unrk may h»
thj-^aipgt but quality may be dlff
Cjaaat^g aat.r'nlnajJuf-^aklna^upOn .v^ra^ta
IP affldaults pf Int.rgatag nartju Ih.
eqi^^on of posts or equation of pay must
be to the c-xecutivg Govarnment.11 must
be determined by expert bodies like Pay
uommlssion. They would be the bast judge to
evaluate the nature of duties and responsi
bilities of posts. If there is any such
determination by a Commission or Committee,
tha Court should normally accent it."

(Cmphasis added)
16, In this case, the main grievance of the applicants

is that the respondents have not accepted the SIU Raoort

dated 5-7- 1985, but have accepted the general recommendations

of the IW:h Pay Commission in revising their pay from

Ss 380-640 to Ri 1350-2200, instead of granting them

the pay scale of R$ 1640-2900. a mere perusal of the SIU

report shows that they have not considered

the position of the Caretakers working with the res pondentsi

Cabinet Secretariat, This itself would, therefore, negative

tha stand taken by tha applicants that the recommendations
automatically

of tha SIU Report should also '̂be applied to their case. Apart,

from this,they have compared themselves to other persons

like OFD*s who worfe in tha pr e revised scale pf lb 425-600 .gp,j
33 this cannot be accepted.
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It is for the petitioners to establish their right

to equal pey, or the plea of discrimination^ as

the case may be. In State of H.P« & An^f^.v. Prawod

Bhartiva & Ors. (OT 1992(5) SC 683 ), the Supreme

Court has stated that although equal pay for equal

work is a fundamental right, whether two sets of

lecturers in W«P» are entitled to get equal pay

would significantly depend upon whether they are

discharging similar duties, functions and rssoonsi-

bilitiea* In this case, the Supreme Court has held

that there is a conspicuous absence of any clear

allegation and / or materiel sugqesting that

duties functions and responsibilities of both the

categories of lecturers are similar. The Court

also held that not only the respondents failed to

establish that their duties, responsibilities

and functions are similar^those of non-technical

lecturers in Technical Colleges,but they have also

failed to establish that the distinction between

their pay scales is irrational or without any

basis or malafides In the circumstances the order

of the Tribunal was set aside and the SLP filed

by the Stats of nP was allowed.

17. In the instant case, the aoolicants have also

failed to place on rscord any material to show that
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thair work, duties and responsibilities, qualifications

ate. are similar to those of Caretakers in the OepartTients

dealt with by the SIU Report. Apart from this, the

respondents have also stated that for the purpose of

security, duty is performed by another unit in the

office and Caretakers are not employed for this purpose.

The fact that the applicant No.l was getting hiqher

scale of pay while he was deputed to the Oepartm-^nt

of electronics does not also justify giving him the

higher scale in the Cabinet Secretariat as it is not

possible to say from the materials on record that the

nature of work and responsibilities of Caretakers with

the respondents is identical to that in the other

Department or that the different pay scales are

irrational or malafides or without any basis^which

justifies any interference in the matter. The respondents

have also afforded promotion to a higher pay scale of

lb 1640-2900 in accordance with the general Government

policy and we, therefore, see no reason to interfere

with this also.

18. It is also significant to note that the

Government has already constituted the Vth Pay Commission

which is seized of the matter regarding revision of pay

scales of various categories of persons employed in

Govt. In the circumstances and having regard to the

(3



-11-

aforesaid obsertfations of the Suprema Court, u

find no good grounds justifying any interference

in the laatter. The O.A, is disnissed. Mo order

as to costs.

e

nember (A)

(Sot.Lakshmi Swaminathan )

Member (3) 1>| ' | ^
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