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A

The applicant, who has filed this application

under section 19 of the Administrative Tribunals Act, 1985,
is aggrieved by the tremination of his services vide order
dated 25.7.1989 and prayed for quashing the orders of ter
mination as illegal and directing the respondents to reinstate
him in service uith all benefits including back wages. The
respondents have filed their reply contesting the application.
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2. Th» essential facts of the ease are not in

dispute and lie in a narrow campass. The applicant was
appointed initially as daily rated casual labour throuih
esiployment exchange u.e.f. 17.3.1986 (^nnexure A1 ) and
subsequently as peon in a temporary capacity u.e.f. 13.12.1988
(Annexure A6) on two years probation. Vide order dated
25.7.1989, his services were terminated by an order simpli-

cator under rule 5 (1) (Rules for bhort). Aggrieved by the

same he has filed this application on 18.11.1991.

3^ Un have heard Shri A.K. Bharaduaj for the applicant

and alAouperused the reply filed by the respondents. The

respondents have raised a preliminary objection that the

application is barred by limitation. The learned counsel

for the applicant drew our attention to the averment made

by the applicant stating that after the termination of

his services, he became mentally upset and his brother

had to look after him. Uhe he became alright, he sent

representations dated 23.8.1990, 11 .1 .1991 , 23.8.1991 and
I

11.11.1991 and since he didn't get any reply to these rep

resentations, he filed this application on 18.11.1991. He

also prayed that the delay^if any^may be condoned. The

learned counsel cited the case of Danutha Ramsaxtg and Ors.

Vs. Union of India reported in 1991 (2) SL3. (CAT) 40 and

prayed that the applicant will forego his claim for back

wages and the delay may be condoned.

4. In the ease of S.S.Rathore Vs. State of M.P.^a

constitution Bench of the Supreme Court explaining the

^ of S20 of the A.T. Act have held that where no

final order is made, though the remedy has been availed
m

off, a six months period from the date of preferring the

appeal or making the representation shall be taken to be
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«hen c«u.e of action shall be taken to have arisen. Even
though the aoplicant's counsel stated that the termination
order was served on the applicant only on 1.8.1989, it is
clear from the order produced by the respondents that it
was served on the applicant on 27.7.1989. Normally one
would expect that a person who has been given termination
notice would immediately submit e representation/appeal
before the month's notice period is over. It is evident

that the applicant did not do so. The reasons for the delay
given by the applicant that he was mentally upset and he
made the first representation inly on 23.8.1990, ie. nearly

a year after the services were actually terminated.are not
convincing. Further while the cause of action arises after

six months from the date of submission of representetion,

where no final order is made, it-does not imply that the

aggrieved employee can make the appeal at any time he choosea

and a very belatedly submitted appeal cannot ixtend the period

of limitation. It is also well settled that repeated repre

sentations do not also extend the period limitation. Hence

the application is hit by limitation and on that ground alone

the applicant has to fail. In the state of Punjab Vs. Gurdev

Singh ((1991) 4 SCC l) it has been held that even a void or r

illegal order of dismissal from service has to be chellenfed

within the period of limitation and if the limitation period

is over, the court cannot give the declaration that the order

is void or illegal.

5^ The next point raised by the learned counsel for the

applicant was that the termination order was melefide^sinco

the reppondents have themselves admitted that there were some

complaints against the applicant and after enquiring into the

seme behind his back without giving en oppurnufcity to him to

explain hie side, the termination orders have been passed. He,
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therefore, submitted that the impugned order has been nassed
by uay of punishment, even though it is an order simplicitor
and the veil has to be birn to see the real intentions
behind the order. The learned counsel cited the cases of

Miss Tripaty Kakoty Us. Union of India and others ((1990)
13 A.I.e. 60) and Geverning Council of Kidual-Memorial
Institute of Oncology Us. Dr. Pandurang Ibdiwalkar and

another (1993 SCC (L &S) 1 ).

5^ Ub have gone through the notings leading to the

termination order simplicitor, which has been produced as

Annexure to the reply of the respondents. It definitely

makes a mention about the &ppiicfent~t having forged tt"se

signatures of some officers on canteen slips and also

about forging some conveyance claims. But, it also

brings out that the assesmcnt report, submitted by the b

officers unrer uhom the applicant had worked, was adverse.

Since the applicant was appointed temporarily with etfect

from 13.12.19BB on a two year probation, his services have

been terminated under Rule b(1 ) of the Rules. The only

question unsolved is that whether the respondents had

sufficient material before them to come to the conclusion

that the applicant is not a fit person to be continued in

ser vice. In the case of P. L.DhU(t^Us. Union of India &

Ors (1 958 SCR 828), the Suprema Court has held that termi

nation of services of a temporary government servant,

which is in form and substance discharge effected under the

terms of contract or relevant rule cannot be regarded as

dismissal because the appointing authority was

by the 7A/<nIivC that the said servant shall not be continued

for misconduct. Even in the case of Kidwai Memorial Institute
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^ (supra) cited by the cpplicant himself, the Supreme Court has

observ:;d as under:

'•If the decision is taken, to terminate the sarv/ice
of an employee during the period of probation, after
taking into consideration the ouerall performance and
some action or inaction on the part of such employee
then it cannot be said that it amounts to his removal
from servicB as punis|iiment. It need not be said that
the appointing authority at the stage of confirmation
or examining the question as to whether the service of
such employee be terminated during the continuance of

^ the period of probation, is entitled to look into any
complaint made in respect of such employee uhile dis
charging his duties for purpose of making assessment

I of the performance of such employee. Even if such
employee, uhile questioning the validity of an order
of termination simpliciter brings on the record that
same priliminary enquiry or examination of seme alle
gations had been made, that uill not vitiate the order
of termination.'*

"7* In the light of the above decisions, it is clear

that during ths probation period of an amployee, the administ

ration can and should take into account other general misconducts

of the employee in the performance of his duties and discharge

of responsibilities along with his over all performance to some

to a conclusion as to uhether the employee is fit to be retained

and regularised in service. What is really objectionable and

illegal is the discharge of an amployee on a single and specific

misconduct, uhen his overall performance is satisfacotry, as

such an act uould amount to punishment. Vieued in this light,

the ac tion of the respondents cannot be faulted in terminating

the services of the applicant after taking into consideration the

overall performance including alleged misconducts. Hence, the

applicant has to fail.

Accordingly, ue find no merit in this anplication and

accordingly the application is dismissed. No coats.
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