IN THE CENTRAL ADMINISTRAT IVE TRIBUNAL
PRINCIPAL, BN, NEW DELHI

DATE OF DECISION : 01,0%.92

Shri wpal Singh ««sApplicant @/
s,
VSIR & ANR. ' . » .RESPONDENT S

g.A . NO.2714/199)

Shri kKhazan Singh «..Applicant
vS.
~SIR & Anr. ...Respondents
o~ CORAM

Hon'ble Shri J.P. Sharma, Member (J)

For the Applicants «-+Shri M.K. Gwpta

For the Respondentg «..Mrs.Raj Kumari Chopra

1. Whether Reporters of local papers may be 8
allowed to see the Judgement?

2. To be referred to the Reporter or not? )

The gpplicants in these cases challenged the action
of the réspondents in denying the benefit of switching over
to pensionary scheme despite the fact that similarly
placed person , i.e., Shri Pyara Singh, Fine Mechanic,

National Physical Laborstory (NPL) has been allowed the

. said benefit by the respondents. The gplicants have

made represemtations to the respondents to extend the
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same benefit to the spplicants which has been rejected
by the respondents and hence this qa?lication under
Section 19 of the Administrative Tribunals Act, 1985
for the relief to quash the OM dt.26.4.1990 issued

by the Director, WL and also the decision taken by

the respondent b.l, Director seneral, wuncil of

scientific and Incustrial Research (CSIR) communicated ,

vide order dt.16.1.1991. It is also preyed that a declaretion

be made that the option to switch over to Pensionable o>

S-heme from Comributory Provident Fund (CPF) Scheme 1.
deemed to have been exercised by the applicents and

consi quontly, the aplicsnts are entitlec to the pensicnary
b: v fite. Further it is preyec that & direction be 1issued
tc the respondents to fix aplicants' pension retrospectively
from the date of retirement on atteining superannuation
age on 30.6.1984 in the case of Khazan Singh anc 31.7.1984

im the cose of wpel Singh and make payment along with
interest ¥24% p.s. oince bcth the gpplications perteain

to the adjudication of the same -issue and both the applicants

are situated similarly under the same employer, so both

the Original Applications are disposed of by a common

judgement.

2. The facts which are common to both the spplicants

are that Shri Gopal Singh was appointed as Farash
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w.e.f. 28.5.1949 and spplicant-Shri Khazan Singh was
aopointed as Sweeper w.e.f. 14.6.19%4. Both the
spplicants wem serving in the National Physical Lasboratory
whic h were controlled by respondent No .l which is also

a society registered under the Societies Registration

Act. Both the applicant were borne on the Lontributory
Provident Fund Scheme. In the year 1979, wwerrment of
India, Ministry of Home Affairs issued OM Mo .3(2)-PU/79
dt .9.8.1979 whereby the Government servants who were

borne on the Contributory Prowident Func Scheme were

allowed to switch over to Pensionable Scheme/service.

This scheme was extended to CSIR (Respondent No.l). Respcncert
"o .l also gave option to its employees to come over from
Lontributory Provident Fund Scheme to Pensionable Schme.

It was made incumbent by the said OM of 1979 on the
Heads of all the National Laboratories to inform ali
servants/employees of the CSIR and its laboratories individualy
who are/were borne on the Contributory Provident Fund
Scheme and to obtain their signature 1d§.oken of that.

The case of the gpplicants is that respondent No.2 never

brought to their notice and so they were prevented from
giving any option to switch over to Pensionsble Scheme for
o fault of their. In the year 1985, Government of Indis

gave amother opportunity, but the sgpplicants had al re ady
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retired in 1984 and so wer: not benefitted by that

OM of 1985.

3. Shri Pyara Singh, Fine Mechanic, NPL, who 1is
similarly situated to the applicemts filed O.A. No.1648/1988
(Shri Pyara Singh vs. USIR) before the Principal Bench—

of the Central Administrative Tribunal, which was deci;ied
on 4.9.1989 (Annexure A4) and the benefit was almost given

to the agplicant, though the said gplication was reject,edj
on the point of limitastion with an observation in the
judge:nent.that the rezponcents shasll consider the case

of the aplicomt with sympathy. The aplicents made
‘representstion against the departrent tha since ShriPyare
Singh hes been given tne pensionary benefits and the-case
of Shri Pyara Singh is almost similar to that of the "
aoplicant, so the same pensionaery berefits be given

to the gpplicants after tneir shifting from CFF Scheme to
rension side. The respondents, however, did not grant

the relief and stated in reply that the relief to Shri Pyara

Singh was given as per’'the obscrvations in the judgement of

the Central Administrative Tribunal. The applicant, the refore,
challenged the said order on the ground that it is unjustified

and illegal and violative of the principles of natural
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justice and fair play.
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4. In both the Original Applications, the motices \O/
were issued to the respondents and the respondents were

served for the date 16.1.1992, but again another time

a service was issued for 31.1.1992 when ore Shri A.K.Jha,
$.0. appeared for the respondents and prgyed for four wceks'
time and the./matter was adjourned to 5.2.1992. On that date
Mrs .Rej Kumari Chopre ar>peared for the respondents and

again the time was granted to file the reply and the matter
was ad journed to 27,4.1992. On 27.4.1992, none appe ared
for the respondents in both the cases, so the learned

counsel for the @a@plicgits has been heard.

5. The learned counsel for the gpplicants pointed out

that in the jucgement in the case of Shri Pyare Singh, annexed

to the application (OA 1648/1938), the matter was decided
on 4.9.1989 dismissing the application on the ground of
limitation, but further stating, "Notwithstanding the
aforesaid, as a model employer like thewovernment, should
ot re ject the well founded claims of its employees on

the technical plea of limitetion. We would like to enter
a caveat for the gpoplicamt to the effect that the Government
may consider the request of the gpplicant for exercising
option to switch over to the Pension Scheme." In pursuance

of this judgement, Shri Pyara Singh has been granted the
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relief of option. The learned counsel for the applicants
therefore, argued that the respondents have granted the

relief to Shri Pyara Singh on the basis of the judgement

of the Central Administrative Tribunal, referred to above
and refused the same to the applicants stating in the
reply that the judgement in the case of Shri Pyara Singh
was only personal to him and cannot be aplied to the

present applicants. However, it is not so. The iigh'ble
Supreme Court clearly in the case of Kasturi Lal L:kshmi

Reddy vs. St:te of Jammu and Kashmir, AIR 1980 SC 1992 ap?

193C (4) S__ 1 held as follows :-

"The overnment is not free, like an ordinary
incdividual, in selecting the recipients for its 1argess
and it cannot choose to deal with any person it pleases
in its absolute and unfegtered discretion. The lcw
is now well estasblished that the wvernemt nced not
deal with anyone, but if it does so, it must do so
fairly witnout discrimination anc without unfair

procedure. Where the Gwvernment is de aldng with the
public whether by way of giving jobs or entering into
contracts or granting other form of largess, the A\
wvernment cannot act arbitrarily st its sweet will
and, like a private individual , deal with any

person it pleases, but its action must be in
confirmity with some stand and or norm which is not
arbitrary, irrational or irrelevant. The Governmer..al
action must not be arbitrary or Capricious, but must

be based on some principle wnich mcets the test of
regson and relevance .

|
6. Though the agplicants have filed thegplications very late

in Wvember, 1991, but taking into a.count that the

respondents have considered the case of Shri Pyara Singh

and justlice should not only be dore, but seem to be done, so
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the respondents should have also considered the case

of theapplicamts, namely Shri Gopal Singh and Shri khazan

Singh in the same spirit as they have considered the stale
claim of Snri Pyere Singh and allowed him the relief to
switch o§er to the Pensionable Scheme. In fact the
aoplicamts have retired sometimes in 1984 and they should
have assailed the grievance of not having been given

the option within a prescribed period under Section 2l of

the Administrative Tribunals Act, 1935, however in the case
of 3nri Pyare >ingh (supra)ha: given them a fresh cause of
action in 1939 when the judoement was celivergc an: furthor

by giving the relief by the resycndents to Snhri ryara Singh

in 1790. Thus though the <claim of the presemt applicents is

also a stale, but in view of the fact that the gpplicamts
cannot be distinguishec from the case of Snri Pyara Singh
and Articles 14 and 16 of the vonstitution forbid
'?iscrimlna‘tion,\ so the case of the aoplicents is to be
treagted st par with that of 2nri Pyara singh and the
relief granted to Sori Pyara Singh by the respondemts
should also be gramted to the present gplicants in the

same spirit.

p In view of the above discussion, both the Original

fpplications are allowed with a direction to the“respondents
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to sllow the applicants to give their option afresh te

switch over the the Pensionsble Scheme and thereafter give

them the pensionary benefits according to the Extant Rules

~ as has been given to Shri Pyssma Singh in the same manner.

However, the actual pensionary benefits shall be paid
to both the gpplicants only commencing for the last three years

from the date of filing this application, i.e., w.e.f, 1.11.1988.
The respondents to comply with the directions in three

months from the date of receipt of a copy of the judgement. ~

Costs easy.
(5.2, stanna)' 'S 0T
: VEMBER (J)
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