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CENTRAL  ADM INISTRAT IVL TRIBUNAL
PRINCIPAL BENCH: N&UW DELHI

0.A.NO.249/91

New Delhi, this the 18th day of April,1995
Hon'ble Shri JeP. 3harma, Nember’Jg
Hon'ble Shri B,K. 3ingh, Nembert&

Shri_ V.M, Natarajan,

s /o Shri Maranaicker,

Lower Division Clerk,

employed at _

Dy, Ote. General of Military farms,

AMG's Branch, Army HQ,

Uest Block No.3,R.K, Puram,

New Belhi, | - oes Hpplicant

By fdvocate: Shri P.I, Domman

Vs,

Union of India,through

1., The Sscretary,
Ministry of Befence,
South Block,
New Oelhi, , ‘

2. The Joint Secretary(Ad)&
Chief Administrative Officer,
Office of the JS(Ad) & CAO’
Ministry of Defence,
.11, Hutments, :
New Belhi, oo+ . Respondants

By Advocate: Ogpartmental
Repressntati e

0 RDE R (ORAL}

Hon'ble Shri J.P., Sharma, Member (J)

a

The applicant was abproveq for appointment
as Lower Division Clerk and the post he joined
sometimes in October,1982 with Reépondent No o2,
for certain reasons the applicant could not
effectively discharge the duties of L,0.,C, in

the years 1986, 1987 and 1988 for 297 days, 365 days
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and 366 days respectively, He joined on 9.7.E9
ddd not ~ '
and he4york: for 190 days in the year and he

-remsined absent for 190 days in that year, He |

thereforé, remained out of duty from 10.03.66 to

10.07.,69, The applicant was also served uwith a
memo . of chargeshset on 24,11,89 but that appears
to have not been purused by the Bepartment since

he joined the duties and g liemertvieu was t aken,

A Q,P,C. was held inthe year 1989 wherein
certzin juniors to the applicant were given regular
post of U,l.C, andAliSt of such promoteéfis annexed
with the 0,A, which is Rppendix 'A' to CAO'S foice
Note dated 2,1.1990., The name of the applicant

is missing inthe aforesaid list while in the
senidritylist the applicant's name is at 3,No,6,
While in the aforesaid Note of 2.1,9b the psrsons
who are at S.No.f and cnuards have been given

their promotion. The promotion from L.D.C, to
U,0.C, is govermed by the Recruitment Rglss where
eligibility condition is provided of 5 years service
in the grade after confirmation and the applicant
was. confirmed in his appointment.on 31.12,85,
Tthgh the applicant was not promoted, he made a

representation and filed this application on
3
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24 .1,80 prayed for the grant of the reliefs that

a Review OPC be convened in respect of the appli-
cant and he be considered as per the senioritylist
and if found suitable he éhou}d be given promotion
as per the sanioritylist dated 17.11.89‘uith all

further consequential reliefs and benefits,

On notice the respondents contested
this application and stated that the applicant
himself is at fault ;s he absented himself from
duty from 1043.,86 to 10,7.89. In view of this,
the Annual Cﬁnfidential Roll of the applicant
for the period was not written because of the
administrative instrﬁétions that a minimum period
of 3 months is rquired for én gfficer to bs
watched and-if the applicant did not serve any
off icer for 90 days éo no ne of the supervisor
officer hasgﬁ;an any faport of the applicant for
the working period from 10.3,86 to 10,7,89, Th;‘
name of the applieaﬁt uas~blaced in the OPC but he
could not be considered for want of the ACR for
the years 1986 to 1989 and as such the DPC has
not considered him fit for promotion while his
iﬂﬁors;éhri Ganesh and others wsre given promotion
to the grade of UsDoC. Thus acco;ding to

\ .

respondents the applicant bas no case, Housver,
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it is also stated that the applicant has since

been given promotion "on the basis of recommendation
secand ‘ )

of the/DPC from January,1992, it is also stated by

the Senior Administrative Officer that the applicant

is still not attending to his duties of UDC for

the last 24 years but a communication is often

received from the applioanf for his transfer to

Southern part where he is residing i.e, in Madras,

The applicant has also filed the rejoinder
reiterating the facts steted in the application
and also certain guidelines foT holding of OPC

has been filed,

We have heard Shri P.I. Oomman, learned
counsel for the applicant at considerable length,

The learnsd counsel has read out the Recruitment

Rules highlighting the fact that the Recruitment

Rules do not provide for looking to the ACRs and

\ Y
only for a non selection post a person who has

_for'5 yesars in tha grade of LOC
worked/and has not been given adverse report

should be given promotion subject to qualifying

inthe eligibility notified in the Recruitment

.Rules. To some extent we are in agreement uwith

Shri Oomman but theDPC has to asssss the fitness

00059
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of a person in non selection post also, The DPC

consists of a number of officers who may not have
seen the working of concerned employee aqd there-
fore their opinion is based primarily on the entry
made by the Reporting Officer seen by the Revieuf‘q
Officer and Accepting Officer in the ACR, The;/
guidelines issued by the 00FPT lays douwn that ;

5 years RCRs prior to the date of holding of i

OPC are to be ssen and inthe case of the applic.

these 5 years ACRs were not aveilable when the DPL

met in Decembsr,1989, The contention of the

learned counsel for the applicant is that the OPC

held in 1989 should have considered the ACR of earlier
_ ¢

period. Accepting this contention only 3 ACRs of

the applicant for the years‘198@ to 1985 are

written becauss only in thet particular vysar

he has uorked for such a pgriod uhich was seen

by the Reporting Of ficer as hads been reported upon,

5 years ACR bas_to be seen so the ACRs of subsequent

e BN

N
years had to be considered by t he OPC, The

applicant joined on 10.7.89 and thereafter his
ACR for the period 1989-90 was written doun so the
OPC met in the year 1991 has considered the ACR

1985-86 & 1990-81:
of 1983-84, 1984-85/and 1989-9(Q/and considering

these 5 years ACR the applicant was given promotion

/
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uee.f. January,1992 an the recommendation of the

OPC, The applicant, therefore, should not have any
grudge on this account that his case has gone

by defaqlt. The applicant has only a right

to be considered for promotion and he was considered
in the year 1989 but because of his oun absence
from duty or not ﬁerforming effective duty on the
p08£, his ACR could not be wmitten, The lgarngd
counsel points out-that whan the ACR is not uritten
the ACR of other years wuld be seen, Houwsever,
when ue-calculate the years gn Finger tips we find
that theAACRs are not at al) aﬁailable of aﬁy of
the yearé to make 5 .years ACR aQailable in the
year 1989, The queétion therefare ariseAuhether
the applicant has been discriminated or he has

not been given promdtionﬁn an arbitrary manner,

A persan who is discharging‘the dubies regularly
and geligently cannot be compared with a person
but on account of any beasonﬁuhatsoever,is
absenting from his job though subsequently the
period of absance may be reguldrised of any kind
of leave due or any other manner whatspever, The
@8pplicant alsg cannot Say thesre is violation of

1

equality in his case, The applicant so fap as
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LOC post is concerned in all respect is equated to
other LOCs but as regards the discharge of duties
on the post of LDOC he has made out his case separate

from the others as said above,

Ve tharefope.findAthat the case of the
applicant~hasanbt gone by default or on account of
any administrative lapse, The Departmental

Representative has rightly pointgg out that the

-very hand of friendship extended to the applicant

of taking lienent vieuw has been cut shart by the
applicant while filing this ezpplicstion in the
Tribunal., A magnahimity shoun to him Bas bsen

X

treated as 8 curse by the applicant by calling

¥

the ‘respondents to face proceedings”if this. 0.,A,. A11
these things apart, The basic question remains

whether the applicant can be eguated with those
UDCs who were junior to him and have b een promoted

. in
earlier the simple quastian isénegative.

Howsver, we have also considered the
Féct that the'seniority.of the applicant has not
been downgraded, The period of abssnce has not
reduéed his seniority in the cadre of LOC or
UDC, For the néxt higher promotion if he is
51igible amd - found Fit all thess periods will

be considered as period as decided by the

. !
respondents treating the period of absencs from

103,86 to 10,7,89,
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We find no merit in this application, .

Therefore the same is dismissed leaving the parties

to bear their ouwn cost, -

d\('\[- N ¢ et .

(B oK. H) : ‘ (J.P, SHARMA)
MEMBER(A ) MEMBER(J)
!rkl




