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CORAM:

the HON'BU MR. P.k. KAP™*. CHAIEMANCJ)
the HOH'BLE MR. A.B. GORTHI. ABMIMSTRATIVE MEMBER
1. Whether Reporters of local papers may be allowed

the judgment? _

2. To be referred to the Reporters or not? ^
JUDGMENT Of- • o ir

(of the Bench delivered by Hon ble Shri
Kartha, Vice Chairman(J))

I„ this hatch of applications, some filed at the Principal
Bench and some transferred from the various Benches of this
Tribunal, to avoid conflict of decisions, two basic issues arise
for consideration, namely,:

Departmental Examination envisaged respective

Siity"^ "td "U^adoTteY sYd fonLed"r tke
respondents; and

(2^ Whether, in the facts and circumstances, they(2) of inter ^ seniority on the said ^nd
promotions with retrospective effect together with
wages.

2. The applicants have relied upon the judgment of the
Allahabad High Court dated 20.02.1985 in W.P.Nos. 2739/81 and 3652/
81(Parmanand Lai and Brij Mohan Vs. Union of India and Others)
and decisions of the various Benches of this Tribunal following

.cont. page 4/-
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(5 the Judgment of the Allehabad High Court, as detailed belou:-

m/arfrT^P Emakulam Bench In OAH-112/86 (T.N. Pefthambaran Va. Union of India AOthera).
(2) ^"ed 30.03,1990 of the Ernakulan Bench In OAK

orindla SanXrT^°® * O'̂ hers Va. Union

•" "•" "="••«= in OA A87 of1989 (V.S. Ganesan Vs. Union of India &Others).

W Judgment dated 7.6.199^1 of the Principal Bench In OA 1599
Of 1987 and connected matters (Daljit Kumar and Others
Vs. Union of India &Others). utners

(5) «8^"t dated 28.11 1991 of the Bangalore Bench In OA
and Others)^. ^^^kanath and Another Vs. Union of India

3. In the aforementioned decisions, the Allahabad High Court
and this Tribunal have concluded that the applicants are entitled

to promotion, refixation of inter m seniority and consequential

benefits as claimed by them and have decided the two issues in

their favour. The applicants before us seek the same benefits.

4. SLP 3384-86/86 filed by the Union of India against the

judgment of the Allahabad High Court was dismissed on merits on

8.4.1986. SLP Nos. 19716-22/91 filed by them against the judgment

of the Principal Bench of this Tribunal dated 7.6.1991 were

dismissed with some observations on 6.1.1992 along with Intervention

Application No. 1 and SLP(C)/91 filed by the Junior Telecom

Officers' Association (India) seeking permission to file Special

Leave Petition, which will be discussed further in the course of

this judgment.

5. AReview Petition (R.A.) filed by the Union of India against ?
<

the judgment of the Principal Bench of this Tribunal dated 7.6.1991 .
i

was dismissed on 1.10.1991. RA 49/91 in OAK No.603/88 filed in !
I

the Ernakulam Bench by a third party is, however, pending. !

.cont. page 5/-



6. Thereafter, another Bench of thia Trlhunal presided over
k, the Hon'ble Chairnan has given certain directions to the
respondents on 2B.0..i992 in a hatch of CCPs filed h, the
petitioners alleging non-co.pliance vith the Judgment of t e

OA 1597/87 and connected matters).
j 4- j OR 09 1Q92. the Bench noted7. In the aforesaid order dated 28.02.19^2,

j 4-0 i-n TPvise the seniority of entire
the intention of the respondents to revise

906 of the P&T Manual,
cadre of IE, Group BOfficers as per Para
Vol. IV. The respondents submitted that since the, said cadre
exceeds 10,000, the implementation would take time and that the
.names of the petitioners would he placed in TES Group Bseniorit,
list and thereafter would he considered for further promotion
according to the revised list in accordance with the rules,

A rvn t-hP basis of the recommendationsavailability of vacancies and on the basis

of DPC. The said Bench ohserved that those similarly situated
should he given relief hy application of the same principle, whether
or not they approached the Trihunal and secured orders in their
favour. The 'matters have heen listed for further consideration
on 14.09.92.

8. We have been Informed that out of the large number of
applications filed in the Principal Bench of the Tribunal, some
were disposed of h. Judgment dated 7.6.1991 and the same is the
subject matter of the above mentioned CCPs. The applications before
us cannot, however, be disposed of on the basis of the Judgment
dated 7.6.1991 by a short order, as intervention applications filed ^
by interested parties and associations opposing the grant of relief ^
to the applicants also require consideration.

..cont. page 6/-



Intervention epplit.tlone heve teen filed mOA 2407/91
• en eteeware Shenol v.. Union of India and Othera) espousing

the oause of three cetegorles of persons, nasely:
(i) aose belonging to the Scheduled Castes/Scheduled Tribes

»ho support the stand of the applicants but contend that
"htle giving promotions and reflxlng the !««« seniority
the respondents should give due regard to the rules and
instructions relating to reservation In favour of SC/ST
PeronsCHP 195/92 In OA 2407/88 and MP Nos. 957 , 958. 965
and 966 of 1992 in Mp 195/92);

(li) The Telecom Engineering Services Association (India) uhlch
supports the stand of the applicants (MP 129/92 in

OA 2407/88); and

(111) dunlor Telecom Officer, Eorum for Redressal of GVlevances '
said to represent 6000 effected persons and Junior Telecom
Officers Association, (India) both of which contend that
the judgment of the Allahabad High Court and the decisions
of this Tribunal following the said decision do not
constitute good precedents, that they are Judgments per
Incurlam. that the matter should be considered on the merits
afresh and that the applicants before us should not be
granted the reliefs sought by them (MP Nos. 3493. 3494,
3396 and 3397/91).

10. We have carefully considered the matter in the light of the
records of the case, the submissions made and the plethora of case /

the parties*. The _int^ventionists have /
* Case law cited on behalf of the applicants*- i *

Supp?'sC(f?;6.1l3-S.'"' 1991(2)?
C^se law cited on behalf of the Intervenors:- j

AIR 1976 SC 1766; AIR 1987 SC 1073; AIR 1979 SC 1384- ATR 1Q7A '

1989 AC 375, 37.9; AIR 1975 SC 1087; AIR 1979 SC 478* IQ'n'n qpp ';on

fgiM) ™m ™̂t9o(l) see 794; Seervai ConstLtutioral law 3rd EditLm Vol TT P 79^-?.
air 1980 SC17D7; Constitutional'law of Mia '

u.n. Seervai, 3nl Edition, Si^jplement 579; 1989(1) SGC 101. '



..7..

vehemently opposed the contention, of the epplicants that the
dismissal of the SLPs

High Court in the case of Parmanand U1 and /DalJit Kumar and
Others, mentioned shove, have given finality to the entire
controversy. The guestion arises .hether the interventionists
vho are opposing the grant of relief to the applicants before us
are Justified in their prayer to hear the matter afresh, treating
the Judgment of the Allahabad High Court as Judgment per incuriRm.
11. As the issues raised in these applications are common,
it is proposed'to deal with them in a common Judgment. We may,
at the outset, briefly set out the issues which arose before the
Allahabad High Court in the case of Parmanand U1 and BriJ Mohan
and before this Tribunal in Daljit Kumar &Others.

12. The grievance of the petitioners/applicants, was that
promotions were made on the basis of seniority indiaregard of the
provisions of Para 206 of the Posts and Telegraph Manual which
stipulate, inter alia, that those who pass the qualifying
examination earlier will rank senior as a group to those who pass

the examination on subsequent occasions. This is clear from the
following extracts from the judgments

Judgment of Allahabad High Court dated 20.02.85

" The facts stated above show that those who had qualified
after the petitioner in more than one attempt and one in
ftl attemp? were given chance for ^ hoc and temporary
promotion in preference to the petitioners. Persons of
later year were promoted earlier including those wb^ecord
in 4 days or 5 months could not become outstanding
'very good'. It shows that deliberately the petitioners
were passed over with oblique intentions and motives.
Even if merit was criteria, yet promotions every time were
made on the basis of seniority after excluding those who
were left over or passed over".

Judgment of the Tribunal dated 7.6.1991

" The applicants passed the T.E.S. Class II Qualifying
Departmental Examination, now known as T.E.S. ^^oup
Qualifying Examination in different years and they have
been working as Assistant Engineer or equivalent l.h.b.
Group B post in the Department of Telecommunications.
It is clear from the aforesaid Rule 206 (Para 206 of the
P&T Manual) that the Junior Engineers who pass the
qualifying examination earlier would rank senior as a group
to those who pass the examination on subsequent occasions.
But the Department of Telecommunications, contrary to the
above Rule, has been promoting qualified Junior Engineers
on the basis of their seniority in, the cadre of Junior
Engineers ignoring the year of their passing the
examination".
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post of Junior Engineer to that of Assistant E„ •

I assistant Engineer and fixation
seniority of Assistant Engineers The rt •ngineers. n,e Union of India had

statutory Kecruit.ent Euies of, 1966 and I98I were hrought into
orce. This was repelled by the Allahabad High Court whose decision

«as upheld by the Supreae Court by disaissing the SI. on the aerits

1 3397. 3493 andOf 1,91 in OA 2407/88 sought to tahe up the saae stand of
the Union of India before the Supreae Court by filing their
Intervention Application in the SI. filed by the Union of India

sod Others but both the SLPs were disalssed by the Supreae Court
We are not iapressed by their contention that all the aspects of

Tribunal and the Supreae Court. They theaselves had high-lighted
all the contentions in the Intervention Application. filed by thea
rn the Supreae Court, running into 125 pages. Their subaission
that their application was disaissed as the SLP filed by the Union
af India was disaissed. does not appeal to us. apart froa the fact
that it is unfair to the apex court.

15. The interveners in MP 129/92 in OA 2407/88 took the saae
atand as the applicants before us. The interveners i„ MP 192/92
and the various .MPs filed thereunder in OA 2407/88 also supported •
the stand Of the applicants before us though they contend that
rn effecting proaotions. the respondents should be directed to i
comply with the provisions relating to the reservation in favour '
Of Scheduled Castes and Scheduled Tribes. !
16. During the hearing, the learned counsel for the interveners
in MP Nos. 3396. 3397. 3493 and 3494 of 1991 subaitted that giving'
promotion and refixation of seniority onV^yllr^if'-^at^iu, the . . -
Qualifying departmental examination and not on the basis of
seniority will entail large scale revprRinno r»^ •oAgc sca±e reversions giving rise to wide

' Qa--'
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^ i-hp service, though its exact ramificatWsspread discontentment in the service, rn »

cannot be indicated at this stage.

n we are conscioua o£ the fact that refixation of aenlorit,
eah conafderatfoa for pro^tfon on that hasia. concerning ahont
lO.WO persons, mght result in soae- ups and do«.s in the
placeaant of officers in the seniorit, list, hut this, in itself.

r Tn rase the redrawing of the
would not justify our interference. In case
seniority list results in reversion of officers who had been duly

their interests should be safeguarded at least to the extent of
protecting the pay actually drawn by thee, if the creation of the
requisite nueber of supernumerary posts is not found to be feasible
from the administrative angle.

18. It may also happen that as a result of the redrawing of
the seniority list, the chances of some, including the Interveners.
for further promotions ma, be adversely affected. It is. however,
well settled that mere chances of promotion are not conditions
of service (Vide Ramachandra Shankar Deodhar and Others Vs. the
State of Maharashetra and Others. 197M1) SCO 317-. AIR 1986 SO
1830-RH Vs.'0.(1. SahasranaiBn). Where more than cne view bay be poesihle. as
ir, fte instant case, the ultirete test recording to Seha^anrean's case ought to
be,"Justice to as many as possible and injustice to as few".

19. One further question that arises is whether in the case

of large scale revision of senxority list and retrospective
promotion, the persons concerned would be entitled to payment of
arrears of pay and allowances from the retrospective date.

20. While granting the consequential reliefs to the applicants.;

the High Court and the Tribunal do not appear to have considered
the magnitude of the problem arising out of large scale revision

of seniority and promotions consequent thereto retrospectively.

21. In our opinion, the normal rule of giving back wages to

the persons concerned will not apply to such cases or in such
situations.
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22. In Palura Raaa^riahnlah and Othara Va. Union of India
1989(1) SCALE 830, the Snprame Court obaervad that It la a'Kali

drule that there has to be no pay for no work although after
due consideration aperson la given aproper place In the gradation

nt having deeded to be promoted to the higher post with effect
from the date his Junior was promoted. At the „,ost. he would be
-titled to reflratlon of his present pay on the basis of the
notional seniority granted to his so that his present salary la
not less than those who are inHnediate;iy below him.
23. As large scale revision of se^i^r^^„

or seniority and consequent
promotions with retrospective effect might be anticipated in the
instant case, the aforesaid ruling of the Supreme Court would apply
and the relief should be moulded accordingly.

In the light of the foregoing discussion, the applications
and MPs filed thereunder are disposed of with the following
findings, orders and directions:-

(1) Subject to what is stated in (2) below, we hold that the
decision of the Allahabad Bench dated 20.02.1985 In the cases of
Parsanand lal and BrlJ Mohan and the Judgments of the Tribunal
following the said decision lay do™ good law and constitute good
precedents to be followed In slsilar cases. We reject the
contentions of the Interveners to the contrary and further hold
that having urged before the Supreme Court their various contentions
and their SLP having been dismissed by the Supreme Court, they
cannot reagitate the matter before us. We, therefore, dismiss

MP Nos. 3396; 3397, 3493 and 3494 of 1991 In OA 2407 of 1988 as '
f

being devoid of any merit. /

(2) We hold that the applicants are entitled to the benefit .'
of the Judgment of the Allahabad High Court dated 20.02.1985 except I
that in the event of refixation of seniority and notional promotion
with retrospective effect, they would be entitled only to refixation

of their present pay which should not be less than*/thdlewere
immediately below them and that they would not be entitled to back

wages. We order and direct accordingly. /
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(3) We hold that in case the redrawing of the seniority list

results in reversion of officers who had been duly promoted already^

their interests should be safeguarded at least to the extent of
being

protecting the pay actually/, drawn by them, in case creation of

the requisite number of supernumerary posts to accommodate them

in their present posts is not found to be feasible. We order and

direct accordingly.

(4) While effecting promotions, the respondents shall give
1

due regard to the provisions for reservation in favour of

Scheduled Castes/Schedules Tribes. MP No.195 of 1992 in OA 2407

of 1988 and MP Nos, 957, 958, 965 and 966 of 1992 in MP No. 195

of 1992 are disposed of with these observations.

(5) In view of the observations in (1) above, no orders are

required to be passed on MP No.129 of 1992 in OA 2407 of 1988.

(6) The respondents shall comply with the above directions

before 14.09.1992.

(7) Let a copy of this order be placed in all the case files.
%

(8) There.will be no order as to costs.

(A.B. GORTHiA
MEMBER(A)
22.04.1992

' - V

(P.K. KARTHA)
VICE C-HAIRMANCJ)

22.04.1992


