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1, Union of India; Through

General Manager
Northern Railway
Baroda Mouse,
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2, Divisional Railway Manager,
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3. Divisional Personnel Bgficer,
Northern Railway,
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DRM Office, Bikaner,

Area Manager(NR)
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Neu Delh^.

( By Shri R.L, Dhawan, counsel)
Sh.A.Kolia for Respondent)
No.2.

ORDER

Respondents

Hon'bie Shri R.K, Ahooja, Member (A)

Shri H,D, Sharma has filed this application

under section 19 of the CentialAdministiative Tribunal
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aggrieved by an Older No. PCI^/131-E/GC/X dated 2A.1G.S1

whereby he was reverted from the post of Chief

Goods Supervisor on the ground that his promotion

to that post was erroneous,

2^ The oase of the applicant is that he joined

the Railway Oepartnent as a Commeroial Clerk in 195A.

After obtaining promotions from time to time he

reaohed the rank of Goods Supervisor in the pay

scale of fe.1600-2660 w.e.f. 1.1.1S8A. Uhile he was

so posted at Delhi he was served with a chergesheet ^

for major penalty on grounds which need not

concern us here. An inquiry Cfficer was also appointed

on 11,A,91 in pursuance of the chergesheet. The

applicant had however taken a written test on 12,10,90

for the selection to the post of Chief Goods Supervisor

in the grade of Rs, 2000-3200 and having passed the

same he was placed on the approved panel vide letter

No.PCM/812/E/CGS/Vol.Ipx dated 26,12.1990, His

promotion crder was issued by Bikaner Division of

Northern Railway on 27.12,90 (Annexure A-3) and he

joined as Chief Goods Supervisor in Delhi Cantonnant

on 10,1,91, The allegation ofthe applicant is that

viue the posting letter of 2A,1C,91, the iespondent Nc.2

3
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decided to transfer the post of the applicant from

DEC to l*iBY against one post of Goods Supervisor

from flBY to DEC adjusting him against the lower

post and promoting and adjusting two other persons

S/Sh. Baku Lai and Nand Kishore as Chief Goods

Supervisor on adhoc basis. The main ground on

which the applicant contest, this Order of reversion -

is that the same has been issued during the pendency

of the enquiry aQainst him and without its reaching

a conclusion and the same is liable to be quashed

on the ground that it is not in accordance with the

rules and principles of natural justice,

3^ The respondents have controverted the above

allegation and have sought to explain that the

chargesheet for imposition of major penalty was

issued to the applicant on 11,10,90 and in view

of the pendency of major penalty proceedings against

him he could not be given a promotion as was erroneously

done w.e.f, 26,12,90, Since the applicant was not

eligible for promotion during the pendency of major

penalty proceedings, the erroneous promotion

was cancelled when the mistake came to notice.

..4,
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The applicant has taken soRie additional

grounds in his application regarding the nature

and fairness of enquiry against him end the

competence of the authority which issued the chargesheet

h 6 S 6 •
When the matter came up for hearing additional

grounds were not pressed since the main question

for decision is the cancellation of promotion

already made effective
done

on the ground that

the sanre had keenyerroneously, without following

the procedure for impcsition of a mejor penalty

or even without issuing a show cause notice. On

this question, the learned counsel for the applicant

submitted that the order of promotion could not be

regarded as an error for two reasons. Firstly,

there was a ccnsioerable time gap between the issue

of chargesheet » the issue of promotion order and

the issue of order of reversion. Secondly, the

chargesheet was issued on a "ate j^ater thani^®

initiation of the selection procedure for the post

of Chief Goods Supervisor in as much as the written

test had already been held and only viva remairu^to

be gone through. On the fiist "pointy the Id, counsel

submitted that the chargesheet was issued cn 11,10,90

while the promotion ordeis were issued on .27,12,90
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0
that is more than two months later. Further more, the

leversion orders uere issued on 24.10.91. There .uas thus

sufficient time available uith the respondents to

decide whether the issue of the chargesheet stood

in the way of the promotion order. The lapse of time

in the reversion order, almost one year since the issue

of chargesheet as well as the order of promotion, the

Id. counsel for the applicant argued, is indicative

of the fact that the said order of reversal uas by

• ay of a penalty and not of a tona^de correction

mistake. Such a reversion during the pendency of

Departmental enquiry could not be sustained, per

the Id. counsel, in the ratio of Tara Chgnd us. Union

of India and others - 1990 (2) AlJ 389 ( New Delhi)

in which the Principal Bench of the Central

Administrative Tribunal held that reversion ordered

during the pendency of the Departmental enquiry could

not be sustained as it would amount to inflicting

a punishment even before the charges uere yet to "

be proved^

A«. counsel

vehemently eryued that the order of promotion having
become effective and having continued for almost

Byear, the applicant had acquired certain entitlamant
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by way of pay, allouances and status and he could

not be deprived of the same without being afforded

an opportunity to show causa. This opportunity

was denied to him by cloaking the order of reversal

under the guise of correction of an error. The

respondents hgd in this view of the matter acted

against the rules of the department itself pertaining

to punishment of the railway employees as well as

the rules of natural justice,

6. The Id, counsel for the respondents

Shri R,L, Ohawan in his reply cited the judgement

of the Hon'ble Supreme Court in the case of

Ayurwedya Prasarak Mandal and another vs, firs

Geata Bhaskar Pendse and others - SL3 (43) 1992

(I) 27 wherein it was held that the appointment

which are illegal cannot be continued. He also

reliea on the decision of this Tribunal in the

case of OR Sharma vs, UCI and others . ATC 1909

(II) 243 to establish that it was not necessary

to issue notice before correcting a bonafida

mistake. The Id, counsel for the responoents

argued that the Tara Chand case (supra) does not

apply in the instant case since the reversion

had not been ordered on the pendency of Departmental

enquiry nor by way of punishment but only by way
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of correction of an erroneous order.

7. We have considered the pleadings of the

parties as well as the respondents by the

respective counsel. The question to be

decided is whether the promotion of the applicant

was erroneous a^ initio and illegal and therefore

to be set aside automatically without following

any procedure regarding issue of show cause notice

etc. The contention of the respondents is that

the Railway Board's le^tgj. No, E(D4A)88-RG6-21

dt. 21,9,1988 lays down that the names of the

railway servants in respect of whom disciplinary

proceedings for major penalty are pending should

be excluded from the list prepared for promotion

to the selection post and the cases of such

persons for promotion should be taken up only after

the finalisation of the disciplinary proceedings.

This being so the promotion of the applicant had

to pend till the finalisation of the disciplinary

proceedings against him. Thus, the inclusion of

the name of the applicant in the selection list

and his subsequent promotion even on adhoc

basis was contrary to the instructions of the

Railway Board, the same being statutory in

nature.
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8. Prima Facie thus it mould appear

that there was a bonafida mistake in promoting

the applicant. However, as argued by the Id,

counsel for the applicant this clear position

gets blurred by two circumstances, namely, the

time interval between the issue of chargesheet

and the issue of order of promotion and subsequent

reversion and secoodly the vested interest which

the applicant had acquired due to receipt of

pay and allowances and higher status over

a considerable period of time. The id, counsel

for the respondents urged before us that the

delay wae unoerstandable in such a huge

organisation as the Railways since there are various

Divisions and Departne nts involved and in the very

nature of Govt, functioning delays are

inevitable, Ue are unable to concur with this

view. It is true that delay can take place and

mistakes will occur but the respondents had to

explain that this delay took place because

of plausible reasons such as in the mean time

th, petsonu records of the officer uere sent

elseoher. or the eppllc.nt hles.lf had been shifted
or the supervisory authorities changed or

eoee other siniiar clrcunstanoes uhich uould

otend scrutiny. This-has-not-be«.donbr^
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This has not been done and considering that

no lebS than a period of two months elapsed

eifter the issue of chargesheet to the issue

of promotion order and no less than another

10 months elapsed before the authorities could

detect the mistake and issue the reversion

order, the validity of the plea of ignorance

loses its impact. In the case of DF< Sharma

vs. UOI (supra) relied upon by the respondents,

it uas held that a bonafide mistake can be

corrected on a subsequent stage uhen the mistake

comes to notice and it does not attract article

311 of the Constition of India, In that case the

bonafide mistake was that the applicant's name

had been included in the list for which he had in

the first place not given an option. The Tribunal

held that such en inclusion uas a bonafide mistake

and Its correction at a later stage was justified.

The facts and circuire tances in the present Case

are different in that the applican '̂considered entitled

to the promotion^for the issue of the chargesheet

against him. The respondents indeed had the

right to defer the promotion of the applicant

to a dats after the conoiuaion of the diacipUnary i

proceedinga against him. But that did not mean |
that they could resarue this right to be J
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exercised at any time over an indefirite period.

If the contrary view were to be accepted then

•the respondents could, at will, by pass the

requirements of article 311 on the plea that

some executive instructions or the other had

been contravened at the time of promotion and

admitting the shortcoming on their part, deny a fair

hearing and opportunity to the employees before

reverting him.

The other case cited by the respondents

wiz, SLO (43) 1992 (1) 27 (supra) also affords

no support to their case. In that case the

Competent Authority had not been apprised of the

regutrities when an appointment in contravention

of the rules hgd been made nor the approving

authority had any pouer to relax the rules. Even

80, the Supreme Court while ordering the fresh

selection procedure to be followed gave relaxation

to one of the persons wrongly appointed who had

become overaged. It has not been averred by the

respondents before us that they had no authority

«hat3c«„er to relax the executive inatruoticne

which barred promotion during the pendency of the
disciplinary proceedings end that therefore no
such promotion could at di k •_cuuiQ at all have been made by

them.
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10« There is no denying the fact that

the order of reversion of the applicant resulted

in civil consequences in as much qs he had to

undergo a loss of pay and allowances as well

as status. The applicant continued to receive

higher emoluments and hold a higher post for

a period of one year. With the passage of

time this became a vested right and taking

away this vested right by the order of

reversion without affording an opportunity
b 8

to show Cause could not/ re-garded but an

arbitrary and capricious act on the part of

the respondents. It was open to the respondents

to intimate him that due to the contraaention

of the executive instructions on the sub'ect

he was liable to be reverted and to show cause.

After that it was open to the responaents to

take a decision in the matter after considering

the explanation of the applicant. The denial

of this opportunity is,in cur view, clear

violation and contravention of the accepted

rules of natural justice -nd cannot be

upheld,

11. In or this hsttsr snd ccnsidsrlng
thd circun,stsnces df ths cass, ue quaSh the
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0
impugned order dt. 24.10.91^ The applicant

jj) ^uoula be entitled to oh the consequentigl

relief and benefits which would be giv/en to

him within a peiiod of three months, Ue

make it clear that this would be without

prejudice to the disciplinary proceedings

which had been initiated against the applicant

and the result thereof and the rights of

the disciplinary authority to pass any

orders thereon in accordance.^ ith law.

No order as to costs.

( RJ<,^..--Ahooja }
fiember (A)

( Mrs. Lakshmi Swaminathan)
Member


