IN THE CENTRAL ABMINISTXAT IVE TRIBUNAL @
PRINCIPAL BENCH, NoW DELHI
#* * *

/
U.n. NO. 2496/1991 JATE OF DECISTON ; 2\ 2+ 92

SHRISBHAGWAN RnSTOGI .. «APPL ICANT
VS,

UNION GF IAUIA & URS. .+ .AESPONDENTS

CORAM

5HRI J.P. SHARMA, HON'BLE #EMBER (J)

FOR THE APPL ICANT ... SHRI R.K. KAMAL

FCR THE RESPONDENTS -+« oHRI ROMESH GAUT M

l. ‘“hether Reporters of cal vapar be
;llomed topsee the Juége;cn%gpe S may t%g

2. To be raferred to the Reporter or not? ()’5

JUDGE ME NT

(DELIVERED BY SHAIL J.P. SHARMA, HON'BU:‘I.»*V’EE‘ABER (J)

The applic .nt, Assistant Superintendent (Commercialf
in the office of D‘.j{.,‘fx., Northe rn Railway, Mora abad filed
this aprlication assailing the order of penalty impo-ed
upon him on 5.7.1.39 (Anne xure A3) passed by Sr.DCS,
order <t.21.5.1990 (Annexure A2) passed by ADAM on hic

aopeal and finally the order dt. 26.4.1991 (Anne xure Al)

Passed on revision under Rule 25 of 3iSCiplinqry and 2npe al

Aules, 1963,

2. The goolicasnt in this OA Claimed the relief for
ju-ishing the aforesaid orders with all consequential reliefs

of promtion as well as monetary banefits,
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3. The spplicant was servad with & memo of charge

dt. 3.8.1339 for imposing minor penaltiss (Aule—ll of
A5(CRA) Rules, 1968)., The stutem»nt of imputation
aguinst the pplicant was of misccduct while wo rking

35 assistant Supdt.(Commercial) dealing with complaints
Upto 24.7.1933 th.t he failsd to maintzin devotion to
Juty w5 much ss in g UMber of cases ha fgailed to carry
out ths written oriers of the disciplinary authority

s indicated in the charge. The sbove sct of ommissions
and commissions by the applicant is said to have
contravened the provisions of Rule 3(i)(ii) of the
Railway Service Conduct Qules, 1966. The apnlicuant made
his defence reply dt. 23.8.1939, but it 4ppe ars to have
bea submitted by the dppliCczntlon 5.9.19:-39 (Anaexure 31)
waerein it is indicated 'Rsceived on (5.9.89 at 18 hrs.'
In the botteom of this document also, firstly the typing
ts 2.89,bit it is mude to read 28.8.89. The Cass of

the aoplicant is that the disciplinary autherity took no
Notice of the defence reply and passad the impugmed ordep
of penalty on 9.9.1939, statsd to 2 “xparte order. His
~nersme it was withheli\from 1.83.199C for 4 prriod of three
Y¢ars. The ao5)icant ao0pLaled and in that 2vent, the
arpell ate suthority did not P-5S 4 spraking order .5 jg
*vid nt by the order :t. 21.5.199C (annsxure A2). The
apellate order jig reproducsd b2loy :-

"Mava re.d the Cds® .n detail, hyyae 4lso he grd the
sopellant snd inspectsd tha de gk,

There is to pe no chsnge in bunishm:nt .
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4. Tre revisional orier 4t 26.4.1991 .lso accor.ing to
the asplicant doeé not meet the reg:irement of law in
d+sling with the represent.tion of the applicant
dt.23.3.1939 to ths SF-1l 4s 70 re.sons are given in

this order,

5. It is stut=d by the applicaint that the impugned

order leserves to be juashed also in view of the

judgement of the Principal Bench of the Tribunal dt.16.4.1991
(Anne xure A6).

55 The resoondents cont:sted the application and stated
th:t the jurisdiction of the Principal Bench is barred és

the applicant is oosted in Moradabsd and the jurisdiction
1i2s with the Aliahabad Bench of the Central Administrative
Tribunal. There is 1 permission of the Hon'ble Chairman

urder the Act to rotain this caese on the filea of the

Principal Beich. It is furthsr ststed thut the applicant was
found responsible for the misc nduct as he failsd to carry
out the orders of the disciplinary authority in the cases
meationed in the chergesheet dt. 3.8.1989. The applicant
was asked to submit the defence reply within ten days of

the receint of the chargesheet as per para'h) of Ruls 11

of the Railway Servsnt {Discipline and Appsal) Rules, 1968.
Since the applicant did not submit his reply in time, so

the exparte order of punishment was passed withholding of
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increment temporarily for three y=ars. Tha applicant did
not submit the defence resly on 23.8.1239, but he submittsd
the  ssm* on 5.9.1939 -hen the applicant came to know sbout
the mwtice of imposition of ~enalty. degariing the
applicaetion of the judgement of the “rincipal Banch

(Aane cure A6), it is stated that the punishmnt in the

cas» of the anolicent is to be complied by 31.7.1993, while
Nis date of retirement is 31.7.1995 and as such, he will

b* on original poszition on 1.8.1993 much be forse the
retirement. Thus he will not be looser in any retirement
braefits including nension. R2gar!ing the non sp2aking
oritrs of adoral snd revisionsl authoritiss as alleged by
the epplicant, it is stated thit the apolicant was ha ard

in psrson and his desk was checksd before passing of

the ordsr of rsjsction of appesl filed ny the ap licant.

The aoplizant was given personal hearing. The apnlicant

wés also given personal hearing at the stage of revision
end only aft:r th.t the revision petition was decided,
Since the apolicent did not submit any defence re ly within
time, so no enguiry was requirsd to b® iorme. The orders
nNave been passed by the sppellate and revisional authority
aft - r the applic.tion of mind. It is, therefsre, prayed

that ths application is devoid of Trit and be ismissed.

7. L have he.rd the 1s.rned counsel for the purti-s

«L 12 gth snd have gone through the record of the case. The



first point raisad by the learmed counsel for the

applicant is thot the de fence ststement dt. 28.8.1939

filed in reply to the chargeshest jissuysd by ths order

in August, 1939 has not .t all b:en consiiered by the
tisciplinary authority. 1In this context, the annlicant

has received the chsrge memo on the same date, i.e.,

3.5.1939 an! as per Rule 11(h) of 5({Uga) Rulss, 1963,

th® aplicant should haye filed hig reoly within ten

days. Though the re:ly is dt. 28.3.1989, but there is &
neterisl differance regarding ths daste of r4ceist in the renly
2y the applicant (Anne xure A5 ) and by the respondents gs
Aiexure Bl to th® counter, Adnexure AS does not hear

#0y dstes of receist by the regspondsnts .nji also thers is soms
over writing on the idate .t the bottom of this resly at

~=2 of the g5aii rezly +herein it appe ars that 9 was tyoed,
vMich was made to re.d 3 45 August, 1989, In the Case

0f renly filed by the ressondents {Anne xure RL), there is
Clrar =ndorzimeat on the top, 'Received on (5.2.39 at 18 hrs.'
[7 the re¢joinder, the aoplicant has ass*rted thuit the
éndorsem&nt h.s been addsd as an after thought. However,
there is no =niorse ment of submitting the renly before the
discizlinary authority on ths AIN2 XUre AS filae:] oy the
soplicsnt. The grdar vassed by the discinlinary authority
dt. 5.9.1989 is on a printsd form and isg Claarly written,
"You havs fail@d to submit your exolanation in rexly to

the memo of charge sheet number “ven dt, 3,3,19389, I,
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ther=foce, take e.parts decision and hold you guilty of
the charge for failing to carry out rittas orlers in
finslising complaint cests.” This orier has b:an receivad
oy the aoplicant on 6.32.1939. In the awp=al preferred by
the applicant in Octobsr, 1939, the applicant hss only
referred to th: fact thst the punishment notice was served
0n ©.7.1939 as un exparts decision -ithout considering
*xplanation dt. 23.3.1939 submittsd through Supsrintsndent
(Com-isrcial). The applic nt has not «t all referced to
the fact thet he has filed this re-ly on 23.3.1939 before
the oroper parson nor has referrsd to any fact th.t he
should bs givea ancthar O:zortunity by the discislinary
authority so th:t his re:ly ;t..28.8.1989 b* considered,
There is another factor in this case that the punishment
order also bsars date 23.3.89, but it app*ars that the
vate has been changsd to 5.9.39 to wait for the de fencs
statement of the applicant and since that was not
furnish2d in time, so the impugned order dt. 5.9.1939 has
b:#1 sassed on that date. Thus it is evident from the
record th.t ths applic.nt did not submit his #xolanation
to the memo of chargesh=st it. 3.3.1939 within the sti~ul gted
time under dule 11(h) of 33 (DEA) Anles, 1968 and the
disci,linary authority haid no ortion, but to pass s parte

-y
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3. A2 gerding point that the a>po=llate authority did not

pass th® sp:aking order, it go's to show that it was an



gpp2 3l against mihor punishment. But the aopellate
authority as is svident from the order, hsard the
ad:licsnt 1n person 'and inspected the desk'. This
clesrly gors to show th.t the only charge sgainst the
spplicant was thst he wss having a numbsr of disciplinary
Cas>s on vhich the punishment orders had bean nasssd, but
he failed to carry out th» written orders of the discinlinary
suthority as is in‘icated in esch of the cases. There

s a list of &bout 3 such cases. This is a material
qu-stion of inspaction on record than to any further evidances,
aft r inspection of reacord and h® uring the applicant,

it is avident that the Supreme Court judgement of

Ramjan Vs, UOI, 1286(3) SCC 103 hais bean fuily complied
vith. A speaking order does not me an that it should

be 2 l*ngthy ordar, but the order must be such which
should shov: th«t the appellate authority has applied its
mind. In this case, the applicant has been nmard as

vell as the relev.nt recor's hdave hasen inspacted by the
speellats suthority. In view of the above facts, it
Ccannot be said thit the arpetlate authority has not
appli=z its mind properly. Hovever, the revisional
suthority has also given an opnwortunity to the gpplicant
snd pass=i well vordsd order is is 2vident from

Anne xure B3 to the counter and is quoted balow i-

"I huva carefully considersd the reision petition
filsd by shri Bh gwan Rsstogl Asstt.Supdt. amd entire
records prrteining to this case. On the fact of clear
#imission made by the employee in 4is defance reply



dated 23.3.39 to the 5F-11 th.t hs dealt with all
the comslaint cases for vhich he was charge-shested,
pl=a now tsken by the emoloy+e in his reavision
petition as well ss during the course of personal
h2aring on 17.12.9C are untenable and aft=r-thought.
I am, thersfore, ungdble to find any infirmity in the
orders passed by ths Bisciplinary Authority and
aoo*llate authority and do not find any good ground
to acc=ot this revision petition and the same "is
h=reby re jected.n

(Y]

. The revisional suthority hss also given a

Personsal hearing to the applicant. In these circumstncss,
the contention of the l2arned counse2l for the

apnlicant that there was o avvlic. tion of mind by the
sd>o®llat® or revisional suthority does not stand judicial.
The t}ifd 2010t raissd by th2 leurnsd counsel is th t

the pension of the applicant was likely to bs effected

and no enquiry was procssdsd against him 2s in the cage

of chargesheet for major Pnalty. This is not tha case
here. According to the own contention of the épplicant,
his .ate of retirement is 31.7.1995 4nd the increments

«r¢ to b* vithheld w.e.f. 1.3.199C for a per.od of three

2srs. The fucts of the case relisd by the apnlicant

of »A 1J37/88 decided by ths Princisal Banch oa 16.4.1991
ars totally different. In th t case, though nunishment
of ~ithhol 'ing of thres incre-ents e fe 11,1985 was
imo:ed, but ths date of retirement of the aolicant of
t“dt.CﬂS@ wds 31.1.1987 wnd actually he ratired bsfore
the Judoement was deliversi. So it was held thst a regular
*Nquiry as is required to be held for imposing a major penalty,
should have bzen held in this cass also. The basic
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qurstion that remains in the two cases be fore us, one

of the resortsd cses s snd the other case in hand is that
in the present case, exparte decision h:s b:en taken in
default of the applicant filing in time the dafence
stotemrnat. Thus the asplicant cannot havnlany «ffect
on his retiremznt bensfits as the pualshment o=riod will

e xyire much ».urlier.

1C. The lewsrn=d counsel has also urged thst it is 3 csse
of double jeopardy beacause besides holding the incrsments,
the cromotion of the applicant has slso besn withheld ;s

the apolicunt was seniormost in the pay scale of {s.l16CC-2500
20 was Jue for promotion on 1C.3.199C in the Day scale

of Rs.20CC-32CC :nZ by the punishm:nt imposed, the applicunt
shsll noqbe consicersd fit for promotion w. .f. 1 .8.199C

for threes years and thet will result in loss of three
incremeats in higher scales. ACcording to the 12 arned
cinsel for the aspnlicsnt, the retirensqt benefits of the

applicent will also be e ffactsd. Here the quw stion of
Jouble jmovardy does not asrise b2casuse the punishment
imposed on the applicant is to os carrizd out, if it is
legal st valid on the basis of availacle records with
th* discislinsry and appell zte authority.‘ The revisional
authority hus also considered sven the defence st stement
alleged to have been filed by the applic.nt on 23.3.1989,

though de iisd by the re spondents, h.ving rece ived after the
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order dt.5.9.1989. In fact the applicant in his

defence statement also sdmitted that there has been delay,
but the said delay has bsen due to certain reasocns, which
the concarned authoriti=s did not consider plausable and
acceptable . Yhen the csunishment is maintainsd, then

it cennot b2 said that the epplic nt is bsing punished
twlce for the same acts. The subsequent non promotion,

if not given tc the spplic:nt, shall be only bacause of

the  ounishm:nt imposzd upon him in view of the iemo of

charges dt. 3.3.1989,

11, In visew of the above facts, I find thit there is
o merit in the. gpolication and is dismissed le sving

the psrtizs to besr their cwn costs.

Sernnm

-
()—\ v')—‘ L})/
(J.P. SHARMA)
AEMBER (J)




