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New Delhi: this the ,0’ day of April, 1997,

0.4.No,2458/91

HON *3LE MR, S, R, ADIGE,MEMBER(A)
HCN '3L E DR.A. UENAVALLI, Mamser(3).

Ashok Kumar,

$/0 Sh.Puran Mal,

E xe Jardewx,

Contral Jail,

Tihar'

Neyw Delhi .......Applicaﬂt.

(By Adwcate: Shri GeneBhandari )e

Varsus

1. Inspector GSenaral of Prisons,
Central Jail,
Tihar’
Delhi.

2. Lt. Governor,
Union Territory of nelhi,
Raj Niyas,
Del hi eecsses RESPONdEnts.

(3y adwcates Shri arun Bharduaj )e

JUDGMENT
BY HON'BLE MR.S.R.ADISEMOMBER(A),

In this 04 filed on 21,10,91, applicant impuans
respondents ' order dated 29.10,87 ( Annexure=A1)
termin=ting his services under Rule 5(1) rcs(T.s)

Rules, 19 65,

2, Respondents have taken the initial plea of
limitation pointing out that no sufficient csuss has
been shown by applicant to condcne the dal sy in filing
the OA. Applicant in para 3 of the 04 claims that the
0n is within the limitation period prescribed under
Section 21 A.T,act and & MiscPetition for condonation
of delay has heen filed by him for any del ay caused

in filing the On, in which while adnitting that bar of
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limitation des spply , it has been contended that
as xpplicant is Seeking benefit of judgments in
0.1.No.1868/87 G, Gochait Vs. WI and 0,A.No.1641/87
Satyasbir singh vs, UOI Adecided on 23.,11.90 and
15.2.91 respectiwely, no limitation is applicable
(if samnag relief granted in othsr judgments |is sought)
as has been hald in 1990(1) sSLJ 212; 1990(1) aTLT 225
and 1990 (1) aTR 22, In the rejoinder also
applicant has sought to rebut respondents!
challenge to the 04 being barred by limitation/by
arguing that applicant is seeking the bensfit of

> judment orders in G,Aa.Noc.1869/87 1, Gochait Vs, UOI
and others decided on 23.,11.90 and 0,a,No, 1641/37
Satyaviv 3ingh ys. UCI & others decided on 15,2,91
and the bar of limitation does not apply if benefit

of judgment orders is prayed.

3. This 0A cama up for hearing on 26,8,96 , Shri
Ge D.Bhandari appeared for applicants. Nons zppeared
for respondents al though we waitsd till 3. 35 PeMe
that day, and despite that date being fixed for
~ hearing in presence of both sides on the previous
date ( 8.8.96), q-:-cordingly,’shri Bhondari yas
Neard and orders were ressrvad, Thersafter respondents
Filed M,a,N0.2448/96 on 7,10,96 stating that
respondents! counsel was suddenly taken ill when
the case was called out for hearing on 26,3.96 and
since the case inwl ved important points and rel atad to
temination of service of spplicant, they sought one

last chance for presenting their casa.

4, Notice was ordersd to be issusd to the
applicant on the MaA and learned counsal for applicant
as well as for respondents were heard on the M.A,

on 23,12,96.
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§. Firstly we shall address oursel ves to the preliminary
objection raised by respondents that the 04 is hit
by limitation u/s 21 A,T.Acts We note that against
impugned order dated 29.,10,87 applicant reprasentad
on 1.12,87 (annexura=a5). Under Secs20 (2)(b) A.T.
Act applicant should have waitad six months for
disposal of that representation i,e. uptil 1.5.88,
and upon its non-disposal, filed the present
0A within lyaar of 1,5.89 i,e, on or before
145,89 in accordance with Section 21(1)(b) a.T.
Acts This 0,7, has howyevar been filad on 21.10,91
and is thersfore clearly time barrad and hit by
limitation under section 21 4,T.act mores in the

sbsanca of any cogent reasons to a2xplain the delay.

Se In so far as =pplicant's contention that
limitation does not apply if benefit of a judgment
order is prayed is concemsed, the Hon'ble Supreme
Court's judgment in Bhoop Singh Vs. UOI 3T 1992
(3) sC 322 is clear on the point that judgments
aNd orders of (urts in other cases do not give
causa of action, and the causs of action has to
be reckoned from the actusl data. Hence rulings

relied upon by applicant do not help him,

7 fpplicant also canmot contend that his
subsequent rsprasentation datad 19,9491 (Annaxura=Ab)
9ives him fresh cause of action, because in 3.5,
Rathore Vs. Stats of M,P, AIR 1990 s¢ 10, the

Hon 'ble Supreme Oourt has held that repeatad
unsuccessful representations do not enlarge the
period of limitation. In the present case therafors
limitation hafl\l:e' reckonad from spplicant's

reprasen tation dated 1.,12,87,

Ba In the present c-ze therafore respondents!
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preliminary objection is sustained that the 0Oa

is hit by limitation under sec,?21 A, ToActe

S There may hawe been a cass for con doning
the delay if the case u»s otharuise unassailable
on merits, The respondents in their reply haw
statad that applicant was not maintaining proper
discipline in as much as he yas coming 1ate for
duties, absenting hims<elf from duty; was not
attending the slam; -nd on many occasions W as
found asleep with bis belt and shirt off, Thay
statae that ha wyas given an cpportunity by issuance

+ of memos from time to time to improve his conduct
and perfom bettar, but he failed to maintain the
requisite discipline and they wers therefore
compelled to dispense with his sarvicesby impugned
order unhder Rule 5(1).

10, Applicant has denied thase allegations in
rejoinder but we notice that on 1344,87 applicant
was found to havs been absenting himself f rom duty
= since 14.4.87(Annaxura-;\7); on 30,7.87 a memo uyas
g issued to him for coming lats on dquty on 15/16,7,87
(Annexure-Ad) A d on 19,8487 he y=2s issusd a Memo
(annexure=a2) that on 9,8,87 at 10-39 a.Mm, when the
~lam w25 sounded he did not praesent himself in the

jail as per J2il Manual,

11, In State of U.P., Vs, K.K.Shukla 1991(1) scec
631 the Hon'ble Supreme Mourt has hald

"A temporary Govt, servant has no right
to hold the post.\hensver the compatent
authority is satisfied that the work and
conduct of a temporary servant is not
satisfactory or that his continuance in
service is not in public intarast on
account of his unsuitability, misconduct
or inefficisncy, it may gither teminate
his services in atoordance with the tems
and conditions of the seryice or the
relsvant rulss or it may decide to tazke
punitiw action adainst the temporary Go vt

servante If the services of a temporary Govt,
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sarvant is teminated in acce rdance th
tems -nd conditions of service, it will not
visit him with any eavil consequences, "

12. Again in Goweming Ouncil of Kiduwai Memorial
Institute of Oncoulogy Bangalors s, Or, P andur ang
Godualkar and another =1992 (4) Supreme Dhurt rasss 719
after noticing their judgment in Anoop Jaiswal Vs,

501 1984 (2) scC 369, the Hon'ole Suprema urt haw
hald;

"If an employes who is on p-robation or
holding an sppointment on temporary basis

is removed fFrom the servics with stigma
baczuss of some spacific charge, then a

plea cannot be taken that as his service

w3s temporary or his fpointment was on
probation, there was no requirgnaent of

hol ding any enquiry, affording such an employea
an opportunity to show that the chargs
lewelled against him is aither not true or it
is yithout any basis, But whenawer the service
of an smployee is terminated during the
period of probation or yhile his appointment
is on temporary bacis, by an order of
temination simpliciter after some preliminary
enquiry it canrmot be held that as some
anquiry had been made against him before

the issuance of ordaer of temination it
really mounted to his rano val from service
on a charge as such penal in nature ......
The principle of tearing of the vgil for
fFinding out the resal nature of the order
shall bs spplicable only in 2 case wherg

the Qurt is satisfieg that thers is a dirsct
nexus betwsen the charge so levellad

and the action taken, If the decision is
taken, to teminats the service of an employeeg
during the period of probation, aftar taking
into consideration the cwerall perfomance
and some action or inaction on the part of
such employes then it cannot bs said that

its anocunts to his removal fFrom service as
punishment, "

13, No thin

has b . : 18
Pplicant yas 9 na €8n shoun to #stablish that the

fnot a temporarpy employeg. The impugned order

teminating the sarvices of the applicant u/ g 5(1)
W3S an order simpliciterp which easts no stigma
Upon him, It is alsg clear that the applicantfts

S8rvViceS Oowr a period of time were foung ‘unsatisf‘actory

Jwing to unauthorised absence f rom duties; 1ate

coming; failure to attend to al am atc. fpplicant

has zlleged that he was being harassad decause heg

A
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refussd to submit to illegal commands of his
superiors and becsuse he refused to carry out
certain unofficial services ‘hich ha was asked
to perf‘oml but there is nothing on record to shou
that he made any compl -int to the higher authorities
on this score to zubstantiate this alleqgation,
Similarly his conifention that he was not p ro vi ded
ANy accommodation in the jail complex, cannot be
temed a8 2 valid reason for failing to perfom

his duties when resquired to in the jail pranicase

14, Under the circumstance, we have no

reason to doubt that the applicant, by his general
lack of dewtion of duty, rendersd himself unsuitabla
for continuance in service in the public intersst.
It is clear from Soduslkar's case (Supra) that

the principles of tearing of the veil .hich the
aoplicantts counsel asks to do , would =rise

only where the court is satisfied that thers

were direct nexus between the charge lzwelled

and the action taken, In the present casas, no
specific charje has been levellad aqainst the
applicant, snd the meomos issued to him from time
to time with respect to various acts of omission
and commission on his part, were serious warnings
to him to display more dew tion on duty, but
despite these memos, his general conduct Over a

pariod of time did not shoy improvanent,

15, Arplicant has relied on Gochait's gase
(supra) =nd Satyabir'ts case(Supra), In Satyasbir's
case (Supra) the Tribunal has categorically held
that he was teminated bec-use of specific act

of misconduct of being in rossessicn cf smack while

Vs
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on duty on 1,7.87, and instesd of initiating a‘
dJep artmen tal enjuiry again-t him for specific
misconduct, the respondents had resorted to

the shortcut method of terminating his services
under Rule 5(1), Clearly theresfore, the present
case hefore us is distinguishable on facts

on Satyabir's case (Supra) =nd hence the ratic
of th=t judiment would not be applic-ble to

the facts of this casa. Copy of the judgment in
Gochait's case(Supra) h2s not been =nnexsd and
it has besn stated whether the said case is s

reported one,

16. In the result, spart from the Oa being

barred by limitaticn, even on marits we sas no

nocod 9round to interfere with the impugned order,

The 01 is therefors, dismissed. No rosts.
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