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The present application has been

filed by All Jhdia Railway Ministerial Staff

Association affiliated to the All Jhdia Railway



£mpl©yees Confederation and the ©ffice be
arers

• f the Ass#elationj/k;inisterial staff functio
ning

'under the Railway B#ard are a part ef .the Central

Secretariat Services and are governed by various

rules and regulations applicable t© the Ministerial

Staff of Central Secretariat Se
rvice ,

The 43plicants are seeking l^fit bf

special pay #f & 35/-p .m. t« the U.D,C. i
in non-

secretariat- adninistrative offices, for

f ixation &f thiej^pay is H#ad Clerks. . .

Though they have .made repeated representat
ions

to the competent authority, the same has ret

been acceded to. /iccordigly, they have prayed

for the following reliefst-

(i) To direct the Respondents to allow the
benefit ©f special pay in the raik of

Sen ior Cle rks/UX-s be counted in fixing
up their pay in the higher rank of

Head Clerk//feIf are Jh spec tors/other
inspectors and other similarly situated
Ministerial Cadres from 1.1,1984

instead of 1.9.1985 in terms of

actual payment and the benefit so

granted notionally earlier should be

converted into material payment from

1.1.1984 to 1.9.1985 with 18^ interest
till realisation.



The Senier Clerks jnomoted to the

rank ef Head Clerks/Jhsjiecters and

other Ministerial cadres ef equivalent

rank be alse directed to be eligible

for counting of ^ecial pay for the

purpose of fixation of their pay in

higher rank notwithstanding the fact

that they v^ere net getting the

Special pay as Senior Clerks/UDCs

at the time of promotion as Head

Clerk or the senior ranks in the

Ministerial Cadre on account of

increase in the quota in the post

of Head Clerk from 13^ to 30% as a

result of restructuring from 1.1,1984

and arrears to be paid with 18%

interest till realisation.

3, The case of the applicant^ is that they

have been cfe nied the benefit of special pay of Re 35/-

when they have been promoted to the post of Head

Clerk. AS per the restructuring of the cadre with

' ~effeet from 1.1.1964, the revised percentage o^f Head

Clerks in the pay scale of Bs 42^700 came to 30%

as against only 13% existing on pre-structuring date

i.o. as on 31st Dacambor, 1993. Formorly, oromotion

as Haad Clarks, usod to ba invariably mada from

thosa who uora holdin§ tha aarmarkad 10% posts of



UDC which carried the special pay. Therefore, their

pay ae Head Clerks used to be fixed after taking into

account this special pay. However, subsequent to the

restructuring u.e.f. 1.1.198A there was a sudden increase
li

of the posts of the Head Clerk from 1'39^ to 30% of the

total strength. As a result, not only the 1 0% of the [a

UDCs/Senior Clerks who were in receipt of special pay

were promoted to the next higher rank of Head Clerk but,those

junior to them,uho were thus not holding the earmarked

10% posts of UDC carrying special pay were also promoted

against the vacancies of Head Clerks which had arisen

with the increase in the strength of Head Clerks, This

oave rise to a situation where the top oS 1 0% of UDCs/

Senior Clerks in receipt of the special pay plus the

next lot of UDCs who were not in receiot of special

pay were promoted enbloc , so to say, as Head Clerk s in

the grade of Rs,A25-700, The post^of UDC held by the

top 10% of the UDCs in receipt of special pay, on their

promotion^were vacated and were fi,lled up by UDCs who

were not promoted as Head Clerks^ as they were not senior

enough and who were junior to those promoted as Head

Clerks, This, however, created an anomaly as follows:-*

Those Head Clerks who were promoted while working as LA)Cs

and getting special pay, had their pay fixed as Head

Clerks by taking into account this special pay. The

next lot of UDCs who were promoted as Head Clerks-like

the applicants - were not in receipt of special pay



as UDCs and, therefore, their pay as Head Clerks was

fixed without taking into account any special pay. These

are the persons who have a grievance and we shall refer

to them as "low pay H.Cs" for short. The UDCs junior to

those promoted as low nay HCs who were appointed

to the 10 percent posts of UOC carrying specifil pay

get the special pay. The anomaly is that the pay as _

Head Clerk of the low pay HCs is less than the pay

of the junior UDCs who get the special pay on the

105^ earmarked posts.

The basic question whether the special pay

of Rs,35/- attached to the selected ^0% posts of U.D.C

will be taken into account for fixation was referred

to arbitration and on the basis of the Award therein ,

the 0.1*1. dated 27.11 ,1987 (Annex,A-3) was issued.

That reads as follows:-

A demand uas made by the Staff side in
the National Council that Rs,35/- p.m. paid
to the U.C.C, as special pay should be taken
into account in fixation of pay on promotion.
The matter was referred to the Board of
Arbitration who have decided that Rs.35/- p.m.
paid to UDCs as special pay under Board's
letter No.PC. III/79/SP-1/UDC dated 11.7,79
shall be taken into account for fixation of
pay on promotion subject to the following
conditions:-

a) that the incumbent is a substantive
holder of the post to which the special
pay is attached;

b) that the incumbent on the date of his
appointment to higher post, is offi
ciating in the lower post to which the
special pay is attached, continuously
for a period of not less than three
yosrs.

....6..,
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2. These orders amend the previous orders of
this Ministry's letter of even number dated
20,1,1980 and becomes effective from 1st
September, 1985,

3. As and from 1,1.86 or the later date when
the employee opts for the Revised Pay scales
(1986), this special pay will cease to count
for fixation of pay on promotion,

4. This has the sanction of the President,*

5, The question uhether the special pay of Rs,35/-

granted to Clerks Grade I^designated as Accounts Assistants

in the Railway Accounts Department ,should be included in

the"existing emoluments" for the purpose of fixation of

their pay under the Railway Servants Revision of Pay

Rules, 1986 was considered by the Railway Board in their

letter dated 20,7,1989 (Annexure *8*). It was mentioned

therein that the Central Administrative Tribunal had

allowed certain petitions and directed that the special

pay of Rs.SS should be treated as part of 'existing

emoluments'. Government also decided to implement those

judgements. It was also decided to extend the benefit

of this judgement to similarly placed persons in the

Railway Accounts Department, It was, however, clarified

as follows;-

"8, As a result of application of these orders,
there may arise cases where juniors performing
complex nature of functions in the pre-revised
setup and consequently getting special pay of
Rs,35/- may get their pay fixed in the revised
scale at a higher stage than the seniors who
were not performing the complex nature of functions
and were, therefore, not getting the special pay.
Such cases, if any, cannot be treated anomalous
because juniors will be drawing higher pay than
seniors by virtue of having performed duties of
complex nature and drawn special pay. Thus,
there will be no cp estion of stepping up of pay
of seniors on this account,*
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6, Later on, the Railway Board issued a letter dated

2.B.19B9 (Annexure *A*) wherein it was clarified that in

the light of the judgement rendered by this Tribunal the

Ministry had decided as follous:-

« it has been decided that pay of those
UDCs who were drawing special pay of Rs,35/- in
terms of this Ministry's letter No.PC III/79/SP/
1/UpC dated 11.7.79 and were promoted to higher
posts prior to 1,9,85 and who fulfil the
conditions mentioned in this Ministry's letter
No,PC III/79/SP/I/UDC dt, 27,11,87 may be refixed
on notional basis from the date of their promotion
by taking the special pay of Rs.35/— into account
and the actual benefit may be allowed to them
only from 1,9.85 without paymentof any arrears,"

7, Not satisfied with these decisions;,the first applicant,

i.e.. All India Railway Ministerial Staff Association, sent a

representation dated 12,11 ,1990 (Annexure 'C') and submitted

that under no circumstances a senior member of the staff can

get less pay than his juniors and it was requested that

this anomaly - as outlined in para,3 - be corrected. As

no reply was riscoived, this 0,A, has been filed, seeking

the reliefs mentioned in para, (2),

8, the respondents have filed a reply opposing this

application. It is stated that the matter was referred to

the Board of Arbitration. A copy of the Award has been

produced for our perusal. The reference was "Rs.35 paid

to UDCs as sepcial pay in lieu of arduous nature of duties

and responsibilities should be taken into account in fixa

tion of pay on promotion". The Award was given that the

special pay attached to the post of LCC shall be taken into

account for fixation of pay on promotion subject to the

conditionsS-

..... • • •* _l

a) that the incumbent is a substantive holder

of the post to which the special pay is

attached; or

.. , 8 .. ,



b) that the incumbent, on the date of his

appointment to higher post, is officiating

in the louer post to which a special pay

is attached, continuously for a period not

less than three years.

The award shall take effect on and from 1st

September, 1985,"

Hence, the Annex,A3 order (reproduced in para,4 above)

was issued. Thus the benefit of special pay on promotion ^

can be given only if the special pay was actually drawn.

The respondents pointed out that, admittedly, the appli

cants had never worked on the earmarked 10^ of the posts of

UCCs and were never in receipt of the special pay. The

applicants cannot claim any relief without questioning,

the Award, They cannot now complain that this situation

has arisen because there was a sudden increase in the
«

number of promotion posts of Head Clerks and that,

therefore, they got promoted to those posts without

first having got the benefit of officiating on the

earmarked UOC posts carrying 10 per cent special pay.

It is pointed out that as a result of restructuring the

number of posts of Head Clerks was ihcreased from 13^

to 3QJS, This, as well as the other restructuring

benefits by which the number of posts in the grade of

Rs,425-700 and above were increased, was possible only

by reducing the number of posts of Senior Clerks, i,e,,

U,D,C, from 57,5J6 to 35^, If restructuring had not been

done the applicant5would have had to wait a number of

years before they got promoted as Head Clerks. Therefore,

they cannot complain that though their promotion to the

post of Head Clerk was accelerated, yet.in that process



th.v h.v. »lo.» in th. iix«Uon of p.y •»
th. bontfit of .p*eial P'Y -•* "<>* ^
9 DO hav# haaid th» loarnad eounsal for both »ida$. |
Shri B.B. Raval. th. X.am.d couna.X for th. «,pXXe.nt.
,t.t.s that it i. no iwlt <>* wlie'nt. thot .och
• .itwtioB X»ad <»lwn. Ihoir onXy*>*X«lnt|>» that v
whlX. pib«otion hM, no doubt. b*«> Si^n to th.m thoy
find that, .van aftar piomtton. thay aia raeaivinQ
la.aar a«oIu»ant. than «>» of thair junioia aho axa now
hoXding tha aar-aikad post, of UDCs carrying apaci.X pay.
Hanca. thay cXai. that, in fixing thair Pay a. Haad
cxark. tha apaclaX pay of b».35/- ahouXd b. takan into
account. Xt is clarlfiad that this is not a casa of stopping
up of tha pay. to nak. it aquaX with that of Juniors.,Tha
appXicants hava aXso a casa that thosa UDCs dra^ng spaciaX
pay and pxDnoted as Head Cltrks ai« drawing «ora pay
because the special pay of Rs.35/- was taken into account
in fixing t air pay. The applicants az« 'low pay Head
Clerks' because in their case no special pay was taken
into account. This has resulted in discrimination though
both categories are working as Head Clerks. Hence, the
claim that the special pay should be taken into account
is also made on the principle of 'equal pay for equal wark«.

10. on the contrary, the respondents contend that the
circumstances in which the special pay of R8.3&/- attached
to specified 10% posts of UDCs can be considered for fixation
of pay on promotion have been finally decided by the Award
of tha Arbitration (vida par. d^aui^jj^^n^h. basl. of ->ieh
tha inatructlon datad ZT.lX.BT/waa issuad. Its banafit
MS axtandad to othars ^ too workad in tha apacifiad
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posts of UX carrying special pay and were promoted

vide the Railway Board's letter dated 243.89

(Annexure A) and 20.7.89 (Annexure B) dealt with

in para 5 and 6 supra. The applicant had never

drawn the special pay. Therefore, they cannot

claim that the speciel pay should be taken into

account in fixing their pay on promotion as Head

Clerks.

de have considered the rival contentions

advanced by the parties. It is useful to

recollect that restructuring was done by the order

dated 16.11«a4 (Annexure R-l). The applicants

have not indicated thec^tes on which they

were actually promoted. It must, however, have

been soon after the Annexure K-i letrer was issued.

The prooDtions were given effect to from 1.1.84.

An ii^rtant point that is relevant is what

instructions were applicaule to pay fixation at

that time. A reference to Swaray's Corqpilation

of F.h. S.B. Part-I, lOth Edition clarifies the

position. In the Qovermment of India's orders

listed under F*R 22-C. there is one letter of

the Ministry of Finnance Dated 18.6.1980 addressed

to T.V. Anandat^ National Council of J.C.M., Madras

which clarified how the speical pay granted

contd...ll
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to UOCa uould ba dealt with on promotion. That letter

is reproduced bslou*~

"(12),Treatment of special pay granted to U.D.Ca.
in non-Secretariat Adminiatratiue Offices on
promotion.—(a) The special pay granted to U.D.Ca
under the provision contained in Ministry of
FinancSf O.M. No.F.?(52)-E.II1/78 da^ed 5.5,1979
(G.I. Order (16) below F.R. 9(25) is not in lieu
of higher scale of pay, but it is intended for
complex and important (arduous) oeture of work
performed by them. This special pay cannot be
treated as part of pay for fixation of pay on
promotion to higher post. However, it can be
protected by grant of personal pay equal to the
difference between pay plus special pay drawn in
the lower post Aad the pay fixed in the higher
post on the basis of pay in lower post, subject to
the following conditions;-

(i) It must be certified that but for his appointment
to the other post, the Government servant would
have continued to draw the special pay.

(ii)The protection will be for so long as the
Government servant would have continued to draw
the special pay.

(iii)The personal pay will be absorbed in subsequent
increase of oay."

It may also be noted that it is this letter which

became the bone of contention between the staff side and

the Management^which ultimately rled to reference No.4/85
to the Board of Arbitration referred to above,

13. Therefore, when promotions of the applicants

were actually made to the posts of Head Clerk after

18.11.84,(i.e., after the issue of orders of restructuring

by the Annexure R-1 letter) they should have noticed

that^in so far as they wore concerned, they were suffering
even thef^ from both the anomalies about which they have
voiced their grievances in the present O.A., viz. that

their seniors who were getting the special pay as UDCs

and who were promoted as Head Clerks were in receipt

-I* ••
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of ptrsonal pay whila no parsonal pay was being given
to theni and that further, other Juniors not rip# for
promotion as Head Clerks, were holding the posts of
UXs with special pay, as a result of Wiich they would
have been drawing saore pay than the applicants. Thus,

as a matter of fact the grievance in this regard had

arisen as early as in 1984 itslef. The applicants

ought to have sought relief from the appropriate forum

at that stage itself. The Amexure R-4 decision, based

on the Arbitration Board Award only accentuated their

grievance. Nevertheless, we have carefully considered

the grievance raised by the applicants on merits.

14^i Before we proceed further, ^ have to consider

the argument that the applicants cannot claim relief,

without first challenging the Arbitration Award, We

are unable to agree. The Award only decided the issue

whether the special pay, if drawn, will count for

fixation of pay on promotion, what the applicants seek

is that though they did not draw the special pay in

the circumstances set out above, yet they should be

given the benefit thereof on promotion as Head Clerks,

This v^s tx)t a matter referred to the Board of

Arbitration.

ib. We notice that it is only subsequent to the

issue of the Annexure A-3-R.4 instructions dated

27.11,37, that special pay was taicen into account for

fixation of pay on promotion. This was given effect

to from li9,85 to begin with. However, when persons

promoted prior to 1.9,85 and who were in receipt of

the special pay as UDCs on the date of their promotion

felt aggrieved by this decision, they obtained orders

of the various Benches of the Tribunal in their favour.

Therefore, the benefit of Annexure A-3 memorandum was

given to them also vide Annexure 'A* letter dated



2.8#i989 of the Railway Board from a notional basis

from the date of their promotion prior to i*9»85 with

financial benefits limited from l»9*B5f>

16. ilie can now see the grounds in paras 5 of the

O.A. on vghich the same benefit is claimed by the

applicants, who, admittedly were never in receipt of

the special pay, before they were promoted as Head

Clerks. These are as follows:-

i) It is because of the restructuring that large

number of^Head Clerks were created to which the applicants

came to be promoted, when they were not holding the

posts of UDC carrying special pay,

ii) Railway Board agreed to count the special pay in

the fixation of pay of persons who were promoted prior

to 1.S.85, while drawing the special pay (Annexure A).

iii) The uxs who wer* far junior to them, and who

would normally have not been appoini^d to the 10^ posts
carrying special pay, came to hold these posts directly

because of the restructuring and thereby started

getting more emoluments than the applicants as Head

Clerks.

iv) It is settled law that when a junior gets more

pay than his senior, the pay of the senior has to be

stepped up, Req e sts for stepping up the pay to the

level of juniors have been repeatedly made but to no

effect,

17, The 4>plicants cannot have any grievance against

restructuring. For, but for that decision and the

large scale benefits conferred on all gracites of

en^ployees, the applicants could never have been promoted

as Hsad CUrks. as rightly put by th..rt,pond«>ts.
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As pointed out in para J3 supra, tha grievances of a

nature, similar to what they ventilate now, existed

even on the date of their promotion, when they did

not get the benefit of any personal pay% probably,

they did not bother about it as it was epheneral

in nature as the pexsonal pay, on promotion, granted

to only those who vie re getting special pay as UXs wien

they vifere promoted, was to be absorbed in future

increments. That position changed with the Award of

Arbitration and the order dated 27,11.87 (Annexure A-3)

because the special pay is to be taken into account

for fixation of pay on promotion. Therefore, the

only question is whether this circumstance or the

resultant difference in the pay of seniors who are

Head Clerks and juniors who are uXs getting a special

pay gives any right to the applicants to claim that

their pay as Head Clerks should also be fixed by taking
the special pay into account when tney had never

received it. All the grounds taken boil down to this

only.

i8i It has to be remembered, that, the Ministry
of Finance had decided as early as in 1980 itself

(para li supra) that the special pay attached tothe

iO% posts of UDC^ (^^n"not7"^f~Ind) will, on promotion,
of the incumbent, bejadjusted, to the extent necessary
as personal pay only, to be absorbed in future incremente.

It is the Aiwaid of Arbitration that forced the iviinistry
of Railways to issue the Annexure a-3 letter dated

27,11.67 stating that the special pay will be taken
into accouit on promotion in the two situations mentioned
therein. From a perusal of the Award, a copy of which
has been filad before us, it is seen that the official
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sid« brought to the notice of the Arbitration the seme

problem which the applicants have brought before us

today. It was stated by them as follows:-

•Moreover, if special pay is taken into account
for the purposes of fixation of pay on promotion,
it is likely that this may create administrative
difficulties in that the senior UDC who did not
happen to get special pay, may get less pay on
promotion than his Junior who got the special pay
as UDC."

Yet^the Board of Arbitration did not give any award to
solve tkis problem, which was found to arise, probably

they did not feel that they were required or authorisad

to decide this issue. This is the view we have taken in

para 14 supra.

19. It is, therefore, understandable that the respondents

do not countenance such a claim. He can concede this claim

only if we find that the applicants have a right in this

behalf in the circumstances described above.

20. This Tribunal has allowed the claims of persons
were in receipt of special pay, but were promoted before

1,9.85 that, nevertheless, they were also eligible for
the benefit of the Annexure A-3 letter (vide para 6 supra).
It has also been held that the special pay, if drawn, shall
be treated as part of the 'existing emoluments* for fixation
of pay under the Railway Servants Revision of Pay Rules,
1986, Thus the benefit claimed - whatever be its nature -
was allowed only when the special pay was actually drawn.
Per contra^M.Gajaraohan &others Vs. Secretary, Department
of Telecommunications (1993 (23) ATC 915) is a decision

of the Madras Bench of the Tribunal where a similar claim

by persons promoted before 11.7*79, i.e, when special pay
was first attached to the lOjK posts of UDCs (vide Annexure

R-2) was rejected, because at the time of promotion, they
were not in receipt of special pay. The case of the applicants
too has to be disposed of in the same manner.
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21# It would have been a different raatter if the

recruitment rule had a provision in this behalf.

Admittedly# it is not the case of the applicants that

the recruito«dt rules pjDvide that promotion to the

grade of Head Clerks wUl be only from the post of UDC

or Senior Clerk which carries a special pay of i.s.35»

There is no such provision in the recruitment rtiles#

If there had been such provision one could have argued that

when mass promotions took place simultaneously to the rark

of Head Clerk# it was impossible to promote UDCs first

to the postsof UDC carrying special pay and then to the

posts of Head Clerk and that, therefore# on promotion

as Head Clerks the benefit of the special pay should

nevertheless, be given. That claim could have been

justified on the ground that the UDCs post with special

pay was the feeder category post.

22# The other question is vdiether the claim can be

sustained on the principle of 'equal pay for equal work'.

Conceptually^ this question should not arise because the
applicants are Head Clerks and the persons with whom they

compare themselves are only UDCs in the lower grade of

pay# The question of their doing equal ewsk cannot arise

at all. tlhat seems to be urged is that even though#

admittedly# the UDCs are discharging work which,

entitle them under the rules to a lower pay scale than

the applicants, and axe also juniors of the applicants,
y^t, they draw roore pay th^n the applicants#
Hence'the claim is made, yfe find no merit in this ground,

the case that
It is not^UDCs get more emoluments as pay in the lower

pay scale though they are juniors. The allegation is that

gti more womluments because they also get a special

pay in addition to pay. That is because of the fact that^
dutiesas UDCs^they are discharging^on posts specially identified

as having to do with complex nature of work and involving

arduous duties for which a special pay is attached to
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those posts. If in such a circumstance, a junior UDC

gets more emoiuaents than a senior UDC piomoted as

Head Clerk, neither hostile discrimination nor violation

of the principle of 'equal pay for equal work*can be

alleged.

23k In the grounds raised by the applicant in para 5

of the OA, it is not urged that, because persons senior

to them as UXs, while drawing the special pay of Rs,35/-.

were promoted as Head Clerks w.e.f. 1.1.84 as a result of

restructuring and have got their pay as Head Clerks fixed

under the Annexure *A* circular dated 2.dkd9, taking into

account the special pay^are drawing higher pay than

the applicants, who did not receive such benefit, though

both groups axe discharging the same duties inri thai this

is discriminatory. They refer to the promotions of seniors

in para 5(G) but have not raised any ground that equal

pay is denied to them though they do equal work as their

seniors. In fact, in para 5 (L), the ground urged is that

it is settled law that when the junior official is

getting more pay than his senior^the pay of the senior

has to be stepped up and brought on par with that

drawn by the immediate junior. Hence .nothing need be

said on tnis aspect of the difference in emoluments.

24k That leaves the question of stepping of the

pay to the level of the junior UDCs which figures

prominently in the grounds for relief but does rx>t

figure in the relief sought, in fact, in the rejoinder
also it is reiterated in the following words in para
4.3.2 that the applicants do not claim stepping ip:-

are not seeking steppi-ing
soaking the benefit ofprotection of pay and equal pay for equal work

and refuse to fall prey to a situation not of
their creation, but wherein willy-nilly bv anoperation of the process called iestricturiSg,
they were put on the promotion «dne and weie^
in fact promoted, but in the process, pushed out

tne special pay which was paid to their juniors.*



wwrtheuss. v« dipose of this ground* by shortly stating
that stopping up is conceivable only «hen the claim is
rested on the ground that the junior,with whom the
comparison is made;,is also holding a post on the same
pay scale and that in the lower grade there was no such
anomaly similar to the claimSrt. That is not the ground
here. The ground is that -Low pay Head Clerks' got less
pay than junior UDCs whg get special pay of hs.35/- (now
F,s.70/-) on the 10* identified posts. They are not
comparaole as they are working on the same posts. Further,
in the lower grade they were not drawing same pay. Thus,
the principle of stepping up stands ruled out because
both the conditions mentioned above are not satisfied.
25^ That leaves for consideration the judicial

authorities relied upon by the parties.

26. We notice that the earliest judgement vdiich

deals with the same issue is the judgement dated 13»2m92

of the Madras Bench of the Tribunal in OA-173/90 and batch of

cases - VmTm Venkatarathinam &. others Vs« UaOal, relied

upon by the respondents. In that decision, this matter has

been dealt with in great detail and it was found that the

applicants had no case,

27. In para 15 of that judgement a reference has been

made to the letter dated 31.10.88 of the Railway Bgard

declining the request to step up the pay to the level of

juniors. That letter is at Annexure R-5 and is reproduced

below:-

"Sddds Reckoning of Special pay of Rs.3S to Lbper
Diviswn Clerks in the norwsecretariat
Administrative Office for the purpose of
fixation of pay on promotion.

please refer to this Ministry's letter of even
number dt. 27.11.1987 on the above subject.
In connection with Board's letter quoted above,
references have been received from JOinal Railways



for stepping up of pay wdieie a CG-I drawing
a special pay of Rs.»5 on promotion as Sub-
Head prior to 1^9•1985 to 31.l^.1985. The matter
has been examined in consultation with Ministry
of Finance and it is clarified that stepping up
of pay is not allowed in such cases*

The judgement held that that the said letter was not

relevant because that dealt with cases of employees vd»

had drawn special pay but promoted before 1,9«85. In

addition* prayer for stepping up had not been made.

Therefore, it did not go into the question whether that

decision was correct or not,

28* VSfe have only to point out that this issue was

considered in various applications and the claim was

allowed - not for stepping up - but for talcing into account

the special pay in fixation of pay on promotion made before

1«9,85 wnen the special pay was being drawn. Therefore,

the Railway Board issued revised instructions on 2.8.89

(Annexure a) , extracts of which axe reproduced in para

29i We notice that the applicants before the

Madras Bench raised the ground of discrimination betwe«n

them and their seniors, who as Head Clerks too their

pay fixed by taking into account the special pay which
they were drawing as UDCs, We have tot dealt with this
issue, because, as pointed out in para 23, it is not a
ground rolled upon for the reliefs sought. The Madras
Banoh has di^sad this allegation after a detailed
consideration in paras 19 and 20 of their judgOMnt,
W» respectfully agree with that conclusion.

30* In para 23 of their judgement, the Madras Banc«
refers to the arguments of the respondents that if the
applicants tharein were so concerned aoout the U.s
pey they wuic get an promotion as Head Clerks, as
comparwd to those junioi locs who would occupy the

posts of LCCs to which the special pay was attached.



it was open to them to decline promotion and opt for
being appointed to the posts of UDC carrying special
pay. The Bench had found some merit in this contention,
yfe have to observe that when promotion was made in 1984
or 1985, after restructuring, there was no question of special
pay being taken into account for fixation of pay on
pronotion. The question of option was not a serious
matter, because, as pointed out in para 17 supra, the only
benefit then available was grant of personal pay to protect

total pay drawn on the lower post, which was to be absorbed
in future increments.

31, m all other respects, m entixely agree with

the decision rendered by the Madras Bonch.

32, !#e now consider the judgement of the Allahabad

Bench in OA-286/89 - R»P. Katiyar 8. Ors. Vs. U.O.I. &
strongly relied upon by the applicants

Ors./A copy of that decision has been produced for our

perusal and is kept on record, have perused the

decision. It, undoubtedly, is a matter similar to the

O.A. under our consideration. That decision was rendered

on 5th May, 1992 by the Hon»ble Vice-Chairman, sitting as

a Single Member Bench. The operative part of that decision

is as follows:-

Those who were not drawing special pay
of Rs.35/70 were not entitled for the benefit
of this fixation of pay in Higher grades.
Tnis matter has engaged the attention of this
Tribunal earlier also after referring various
other decisions of this Tribunal, '̂ e have taken

vi.0w in OA No«87 of i99JL Hdri ShdrlMr
others d«cid.d

?" in vnhich It has bMn helo thet thisbenefit cannot be denied by the applicant also
ana thero is no intelligible differentia that
qualifying persons are promoted and not after

Consequently, it was directedin this case that respondents shall give a
^nefit of special pay of Rs.35/- on notional

Joapplicants and this special payOf RS.35/- shall be taken into acciunt in'^X
fu ® from the date of promotion tothe Higher post. This application is allowed in
terms of very same directions in the above case
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and th« respondents are directed to do the
" same within a period of two months from

the date of commtjnication of this order."

33^ Xhe earlier decision of the Tribunal in

OA-87/91 referred to therein has not been produced
for our perusal. The learned counsel for the applicants
has also produced the letter of the Railway Board dated
24,7.1992, comnunicating the decision of the Government

not to file an appeal in the Supreme Court against that

judgene nt.

34. ii^ith great respect we are unable to endorse

the learned Single Member Bench's decision rendered in

j^allyar's case for the reason that it is not clear to

us on what grounds that decision was rendered. Copy

of the judgement in the earlier 0A-87/9i referred to

therein has not been produced before us. Further,

though this judgement was delivered on 5th May, 1992,

there is (to reference therein to the Division Bench's

judgement of the Madras Bench dated 13th February,

1992 in oA-173/90 and batch of cases, referred to above,

which has considered the question in great detail. Dn

the circumstances, we see greater force in the

conclusions of the Madras Bench with which we respectfully

agree,

Tne only judgement left for consideration is

that of the Hyderabad Bench dated 4.3.93 in OA-192/90 -

Ihriambaka Rao 8. Others vs. U.O.I. 8. Ors. referred to

us by Shri B.B. Raval after the case was closed for orders.

In so far as the prayer therein that the applicants should,

on their promotion as Head Clerks after restructuring^

should be given the benefit of the special pay in the

fixation of their pay as Head Clerks is concerned, that

OA is similar to the present application. That prayer

was rejected by the Bench, in another respect that

OA is dis-similar. For, there was a specific prayer of
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steppoing up, not with reference to juniors still working
as IXCs on specified posts and drawing special pay, but

with reference to the pay of those juniors after they

were pionoted as Head Clerks, whidiwas fixed after taking

the special pay into consideration. The prayer for

stepping up was allowed in that case, As stated above,

•thexaris no such case made out by the applicants in the

OA and they have not asked any stepping up on the ground

that their erstwhile juniors in the lo\««r cadre of UDCs

are now drawing more pay as Head Clerks, though promoted

later. Hence, we find that the decision of the Hyderabad

Bench has no application. Nevertheless, we have to

point out that this decision does not give any consideration

to the question whether the applicant and their juniors

were drawing the same pay in the lower grade also vi^en

they were respectively promoted and what effect this

should have on the claim,

36, For the foregoing reasons we find no merit

in this 0,A, it is, therefore, dismissed. No costs.

(B,S.
Member(J) I '

(N.V, KRISHI^JAN)
Ms ice-Cha irma n( A)




