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CIRA M

SURL D.K. CHAKRAVORTY, HON'BLE MEMBLR (A)

te iy \

SHRI J.P. 3HA 3iMA, HOW'BLI #Ipson {(3)

CFOR THZ ApaLICANT «e.5°RI1 GO, BHAMDARI

FUR THZ R_SPUNDENTS «+««3HRI B.K, AGGARWAL

T« uhether Renorters of local napers may be éf
a low:d to see the Judgemznt?

o]

<. To be rzferred to the R.oorter or not? ij _ %

- s et can e e cews o

(nggygﬂiqwax,gHﬁi';.p. SHARIMA, HON'3LE MEMSZIR (3)

------ A
The applicant, A.5.i". wor ing as Commaircial

Instructor, Zonal Training School, forthzarn Railway,

Chandausi at the relevant Lo, Fllud She o0 oiolon

trdz2r Sactian 1) 3f the Adminisieative Trihjnals Act,

13935 agarieved by the order dt. 5.10.1331 (Annaxura 4=1)

which is as follows :=—
I3 1, . / vl
Northasrn Railway ' e

' Zonal Trg.Schasl, R

Chandausi,
NITICE

Shri S.N. Singh, C m~l.Instructar, Zonal Trg,

Schaol, N.Railway, Chandausi is herghy sparz=d on




05/10/1391 forenoon on repatriation to regort to

Divli.Rallway Manag:r, Horth rn Railway, Jodhour
for furthar orders.

His pay @ Rs.1560/~ {Ratz of Pay) unto

02/1:/31 has alrzady been charged by this uf®lme and

snwgard b charged by DRM/Jadhpur.

He is allowsd usual joining time.

This has the approval of Guneral Manager,

Northz:rn Railway, Hd.drs, Officz, Baruaca Hodaa,

Nz2w Delhni,

5d/-

(M.M. SINGHVI)
Principal

Notice No: 21/Coxkl/Part.VII datsd : 05/10/1391

- i

Couy foruwarded far inf. & W/Action to :-

1.

~

GO ~N o
.

The apnlicant has claimed ths following raliefs -

To set aside and quash the imougrcd trarsfer orders

i
1

S.”. «(Unizn)N.Rly.Hd.Qrs./Nzw Delhi.

€35, SPO(T&C)/Hd.drs.dffics,/New Delhi.

ORM & 3r.0AG/Jodhsur~Th: sarlier spare ordars

dated :13/3/91 of ths absve rame’ were oended as

per Hrs.drdar. H= has now besn spar:d with the

asprovai of Ganeral Managzr, N.Rly., New Delhi.

S5r.0AJ/Maradabad.

Divl.Sccretary, docthern Rliy Men's Union/Moradabad.

Chief Comml.Instructor, ZT7S-CH for n=edful. t

Bill Cl:rk, ZT3-CH, i
|

Second Class Pass N':182575 dt :05/10/91 issued in

Shri 3.N.3ingh, Comml.Instructor,{l~ JFFiC.) =
i

favour of Sh,5.N.Singh, Comm'.Instrug¢tor,x.CH-JU

is attachad heregith.

DA/INZ Duty Pass No :182575 dt.:05/10/1331(TRANSFIR

f5.10.31 (R-1) bzing mala fids, arbiirary and

badly vitiatu. and diroct/coammanc tho rospondents to

ailow the apnlicant to continue to discharge the

duties of a Commercial Instructor in the interast of

justice.
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3. The apnlicant has also claimed the following
interim rolief :-

In vizw of the facts and circ imstsnc o af ths case, the
enormity of the grievance and the hardshins caused to
the anplicant by repeat:d transfar ardoers "ssued by the
tws competznt asthoriti:s and the irreparable loss
which will be r=sulti~g to the asslicant and to his
schaol gaing children alsa which is nat nnss:ihle to be
compensated in terms of Tﬁﬁpy, 1t 13 rasoectfully
orayed that this Hon'ble Tribdnal be kindly nieased to
restrain the raspondents from im»hlem2nting the transfer
orders af the anslicant ti'l the decisicn of this case or
at least till thz eond of th2 schaol sassion or till the
exairy of one year as stinulatzd in Railway Beard's

orders {4-8) in the intorost of jgntice.

4, In para-7 of the Jriginal noliczticr, the asalicant has

statad as folliows -

fIMATTEAS WOT PRIVILUSLY FILZD 3R PENDING JITH ANY ORHTEZR
COURT

S i ot Aot

The ajjiicant further declar o Lhat he hid not previsdsly
filed any annlication, writ netition or suit regarding
ths matter in ruesnect of which this ano.ication has been
made bzfore any Court sr any oth.r authority or any other
Bench of the Tribunal nor any such aonlication, wit

petition or s:it is nsending »efors any of them."

5. The gricsvance of th2 asy icsnc is that though he

earlier joimed in Jodhour Division as 4SM in January, 1173, but
on nis reguest, he was transferrad by the Gzneral Manager from
Jdodhsur Division tn the Zonal Training 3chaonl, Chandausi as

a Com-ercial Instructor in the exlsting grade and nay on
ad-hoc basis, The apilicant has been WwOrking sim. e 3.9,1380 in

the said instituticn. Accordit g to annliiocant, the Chief

“04000
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/'Sifety Sun:rintendent on 3zhalf of Gzneral Manager (P) is
the comaetent authority to effect transfer/promotion/nosting/
r3satriation. 1t .5 also stated by the aralicant that
he was nolding the oost of Assistant Secreatary, Northern
Railway len's Union (NRMJ). Tne policy regarding the
transfer of tna staff has bean v ry Jall laid down in varioaus
circulars issuced by the Railway Board whiCh makzs it cizar
that mid sch ol ssssion transfersrshould he kept down to the
minimam Teg4ired in the inter-ast of administration, '
Regarding transfzrs of office hoiders of ther 2cognisead
Jnions, tnz: Railway Ministry has also laid down very clzarly
that wnen it is Jropos>d to transfer an 2fficz: bzar:r of
7 r=2cagnisad state union, sufficient n tice of nronssal for
the transfsr should he given to the unizn concerned. It is
stat:d by the apolicant that the Principal of the Zonal
Training 3ch .31, Chandausi has hsen harbouring illwill and
anim:sity due to the trade union activities of ths applicant,
who has bgen in the front 'in=s fer ssusing the grievances
and cause of the Rallway worx:irs. Tariise a's2 in Ndvember,
1387, the apgolicant uas arbitrarily tramsferr:d, but the said
srder of transfer was giashed 1y the Central Administrative
Teinunal. It is farch r statad that oncs again vide ordars
dt. 13.3.1331, the aoniicant was transferr=d by misusing the
administrative powars, tihough r:saondent No.2 is nnot the

csmaietant authority nor the cadr= controlling audthority of

d
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the apiiicant as he hims:z1f is functioning on an ex-cadre
yiost. Against this order of 13,3,1391, the G:nzral
3icretary, NRMU took up the matter ard the matt=zr waskept
yznding. Tae rssnandents cuntestad tais aosniication and

mised a sreiiminary objection,wherein it 1S stated that the

[

£

cant hais cerc 2iad the fact of his filing an earlier
2-5licsation Nz. 337730 (L) »sfore theCircuit janch,
Luckrmow agairst the imnougnad order dt. 20.4.1)30 which ia
also against tha order Sf copatriation of the annlicant

. to Jodhaur Divisisn ta which the anplicant 52loncs.

R.snondents have filed a 7iotostat cooy aof the
Originai Aanlication in which r:saondents His.2 and 3 are
the same as in thz oresent asn.icction,  The imagned
order shown in that casa is dt. ? .4.17i0 and ths grisvance
of the apnlicant is Tta33triating the anolicant to the
parent divisian from Zonal Training Schoul, ©HTth-rn
Railway, Chandausi. The r=1i:f claived in the alplication

® filed before th- Circiit ench, Lycknow is that the order

dt. 20.4.1230 bz quashed and dirsct the r-spondents Lo

anafism tho anraiizsant against the no=t of Commercial

instrictor in Z nal Trainirg 3chool, Chandadsi and to glLve

A.m seniority w.e.f. the date Lf his first joining the

said nosc with a1 other cans:guential and incidental

nenefits as if the apnlicant nelongs to the cadre of

C-mmercial I strdcter.- In that application filed

in Lucknou, Circuit 3erch, thz asnlizaabt has also

claim:d the int:rim realief that thz r2spondents may be

Airected not to r savat the 3noiicant to nis narent

dapartm=nt sending a decision af thz assiication. The

o
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aonlicant in para-?2 of this ar9iicition hHas ~lzarly

statad that a fresn 9id has hzen wa'. vide ordzr dt.13.3.1331
(Annaxure As12) to transfer the ainlicant. This order

dt. 13.3.1)31 is on the subject >f rainatriation of 3h.5.N.Singt
Commurcial Inmstractor, Zonasl Tralnirg Schoosl, Chandausi

to his nar=2nt division, i.2., Jodhour Division, This

tett r is in continuation of the office lstter dt. 20.4.1390
wnich has b:zen chailangzd by the apsiirant in the 4 337774
befores the Circult danch, Licknsw.  This lattsr dt. 20.4.1330
has wzen issuad undz:r the aJthority of the Railuay

Soard's letter dt. 20,3.1939. The letter imougnad in

this apalication dt.3/3.1..73391 23 o v 31aring cha
ad:licant from the forenoon of 2,710,771 un repatriation

to renort to Divisicnal Railway Manag :r, Northarn

Ra.lway, Joadhpur. Thg copy of this imnugnad letter

d4t. 2.17°.7331 has buen forwa-ded to DRY and Sericr DA

9f the Jadhnur in whicn it is written that mthe zarlisr

snarad orders dt. 13.3.1331 of th: abn-ve named were Jending
as oer Hsad Juartaer's ordars. He has now hzen snarcd with
the a7varowr2i of the Gsnera! Manager, Murthern Ra.luay,

New Oel i? The ordar dt. 13,3.1i11 referrad to by the
apnlica t in »3ara=23 of the a-nlication clzarly mentions
aboist ths rder dt. 2..4.1.J)0. Thus there is a cuase of
action which has acizan from the order dt, °20.4.1330 which
has o2en cha.lenged by the anolicant bafore the Circuit

sench, Cantral Administrative Tribunal, Ldcknow. Thz order

& |
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dt. 20.4.1330 cliarly mentions that under Railwav Board's
diraction, the apniicant, Shri Siaoh and fl.a othoos are to
ha resatriat:d to their par~-nt division s.on. ' T 98z who
want to ba snarad early due to scholastic s .ssion or

otnerwisz should annly immediately.”

This is at 2-20 of

the saner aoo0k. Thus tho proliminary obirctiare 3fF the
resiondents is that bthz arecsaont ajiiic tion is not
maintainanle as Lho ear.isr a lleation filed with

“0,387/90 2afora the Circuit 3ench, LuYckndw in November, 1130

covers ths same subja2ct mattar of th:z grlevanc:s of the

aldlicant,

6. We have heard the l:arn.d counsal at lerngth, Confining
to the »sreliminary objection, it is zvident from the

rzcord that the annlicant has aisor-achzd thz Circult dench,
Licknow som=tim=2s in Npvambar, 1330 for getting the

ardaers of rvadatriation dt. 20.4.173 cirish:de  This

letter dt. 20.4.1270 is regarding repatriation of the
annlicant to his »arent division, i.e., Jodhpur Division
where the annlicant was agpointzd in 1979 as A5M. Aftoer
filing tnis driginal Apnlication nefors the Circuait Janeh,
.icknow, the matter of the asplicant was taken uo by the
General Secratary, MRMJ and fina iy the Rai.way H:ad lrs.,
3,roda Housz2 by the letter dt. 3.10.1211 {Annexdre R-4, 91=46 of

T tes rzhatviacion crdso, Lt ls in

d
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cursdancs 3f this ardor of the Rallway Head Juarters that
the imsugnad order dt. 5.10.13391 was issuad, Thus the

cadse of action that has arisep to th. apalicant by

the order dt. 2.,4,.139C¢ and by subsoguent ordsrs of 13.2,13%1
m2ntionad in saza=23% of the asplication and b the

bisicaily
tnyygned order ic fChe same. Thus the asslicant has

delibzratel, concsaled the fact from seing mentioned in
2ara-7 of the Jriginal Application guioted ansve. The
annlicant, theref:re, has not come with c. ap hands,

Tha ansslicant should have disciasad t~is fact th 't his
r2patriation to the Jodhour Divisin has been craliengszd by
Wway 97 an apolisition hafira Circuit Baench, Lickn-u and
that Jriginal Wonlication +=as alsy bsan admitth o as is
avident by Ann:ixic2=1 to th: count - by thne arder af the
Sonch dbt. 4.3.1931 woich reads as filiows ¢=-

"Heard thz learned caunsel for thae annlicant,
Admit.
Issue notice to risnondents to fiie a caount:r affidavit

within four wzeks to which ths anslicant mgy file rejoinder

L. , . AN
within two wosks therzaftsr, List 9:f-r2 D.R 3j.on

o 5
22.4.0331 for comaletion of ol .adings and thzraafiasr to

fix fsor firmal s.aring.

%s regards interim roi..:f, the same is r:jectad at
this stage.,"

7. The sacaond noint that chames is whether the ara2sznt
azlylcation 1s maintainab e in view of the ear‘ier anslication

+d 15.337/30 H:fure Circult 3unch, _icknow. The !earned

codn-zlts relied on the agthority of AIR 1374 SC 1320 Oivisi-n

Y
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Bench that this oar:cant ajrslication i3 n .t hacraod by

ir.ncinles of rojuadicata in as moch as ths g iisant

has challeng:d there the oardor oF ponabriation dt. 20.407 330

whiiz in the srss:znt aoslication, ths asylicant has
challengzd the ardzr af heirg spared by the imaugn:d
orcz2r dt. 5.1¢.1331, The anplicant has hims21f caabondad
in th: aslication 3¢ uoii 3: £0 loarnzd sougnsal fFor the
20dlinnl has folod certain naess Lo sh. s that the
a72licant has not baan re lev:d and th: mpuonad order

dt. 2.10.133 has nat bzan carri=J ogt yhile it 1S =zvident

from the r scord that ardzr of 5,10.14711 L5 hasad an the
2arlier orders of 23.45.17330 a3z v:ll as 13.3.1:31, Thus
Swy oaraceed.n o canaot b2 drawn 3y the asalicant at twe
difFfar ot slac s and the annlicant was within his r.gnt te

o

szok amandment af the drininatl Annlication filedbefarza the

L

Circ4it 3ench, Luwcknow to 5ring about the same anplicatio

in 1inm2 with the changzd circumscanc s, a3 Lh: aszsilocant has

bsen syar-d only in suzsaa-cs of Lho ettt di. 20.4.1930

0
W
)

1lenng.d H:f oo ths Circuit Bench, cucknow. The

(T4

annlicant, ther:fore, cannit draw tuo naraliel orocszadings

at two differant olac s, ane in the Circu.t 2.:nch at Ldcxnou

and th=: otrer at the ‘rirmciza. “ench, J2lai,  The araaﬁnt

3 lination, Lhcr foroe, i3 n,t malniainanie as airz2ady the
3io.bcant has Folcd an application a.most for ohw zame
s 13° 5ifors t-e Circdit 3 nch, Ldicknow and the interim

r

4]

3 [}

been rejected hy the Circsit By och, Ldokrnow Dy the order

At. 4.3.1291, J‘

co'10..,

iief claimes in this annlication is almost ths same as nas
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S, The learned counsel for the applicant z2iso vehemently
argded that the courter filed by the resnondents cannot be
I sad 28 such because the verification cladse of the said
count:r is oafective. Wo have considersd thic ~-soct 3.s83,
hut that defect 1s unly of farmal naturs. S5hnri 5S.C.Sharma,
Vece=-Princioa., worth.rn Railway has vzsrifi:d tne contents of
the rz21ly on the basis of his knawladg: and 12:ief and uJnon
i23al advics. Thz knowladnz may have been draun by the
9 verif.er, Shri Sharma from ths ~_coed-. Th-L ty sur mind
is not "alal defect. Thougn l-:arn:d caino:1 has referred to
a judcazrznt on the Raview Aoplication in Jnion of [ndia Vs.
R.K. Kapoor decidsd on 3.11.118) by thz Princinal 3Zench
holding the def:ctive verifications as fatal. Howaver, s
ciav of Uhat ordor has besn fllzsd., The lannuage of the
verification used in the cointir is cizar and ynamhiguods and
the knowlsdoe wnhich has boeen refaerred to by ths varifier can
® Y3y we 1 be attributed tu a <nowiedge drawn from the
records.  In any case, the va>.fl:r 4is verificd the contents
y \
‘ of nara-1 of th2 preliminary objection upoun information
receivzd and v:liaguad to be corrzct. It is nnly nara-1 of
the countur regarding the prz=liminary onjection wnich is baing
c.mslicared r=gardi g maintainajdility of the ar.soant

amlizition,.

J. Though w2 have also -eard the learned counsel on merit, ,

but w2 refrain to ent:r into the merits of th= cass for the

d; |
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sim .2 r=ason that the matter is

dpnch of tnhe Contral AdminmisL-ativa

18nding nefore anaother

ribianal at Lgycknouw

and the matt:r involvad in that szarlier institutazd

anilication No0.337/3 is almost the same as in the Jrssent

airslication N-.2343/91 of the Principal Bench. We cannot

JSirn thz jurisdiction of Circuit

discussion by us may prejudic=2 the r:-

thz sJarties In that case. Th

{u

tihuse facts and he has not come with

1G. In viz2w of tn: above discussion,

pr:s=nt application is not maintainaslie and is dismisszd not

iznch, Lucknow and any
snective stand aof
ansylicant has concaarszsd all

clean hands.

W2 flno that the

3n narits, but on the prziimi-ary objection raisad by the

learnsd codn=-zi far thz: rasosnder

4

yz2ar their -wn costs. A copy of thi:

se~t Hy Resgistr, to tnz Additional Reaistrar, Circult ZJencs,

iLyckrow alonguwith the copy of the
Apaiication to 2lace on record an

3.0, dimgh Vs, JUI and Anoth:r.

ARV W = 375

//
(J.P. 5HARA ) G IR Y,
i )-{\3)

ts lwaving the nsarties to

judazmont will be

:32nt Original

fils of A 387/730(L)~-

(J.K. be&‘—\)AUUI TY
MIMB IR A)I}ﬂnﬂ)?(




