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•ate :r DECISION

S .RI S.N. SINGH

vs,

JNIJN OF luJIA i JRS

• •* APPLIC A N T

P - S P Ui^JU c. :u rs

CORA

3'.RI D.,<. CHAKRAVORTY, HON'BLE PIEHBlR (a)
SHRI O.P. SNA vF!A, HON'BLE i'lELIBER (3)

FOR THi- applicant

FOR THE R-SPuNDENTS

.3:iRI G.D, BHANDARI

•SHRI B.K. AGGAROAL

1. Whether Reporters of local oapers fray be
alouiid to see the Ojdgement?

To be referred to the Rjoortar or not?

2 J Q G £ £! IE

(QELiyERED BY SHRI O.P. SHAR ilA HON'OLE riEi-lB£R (O )

The applicant, A.S.i"';. yof ing as Commercial

Instructor, Zonal Training School, Northarn Railuay,

^handausi at the raleoanb t;, ;e, fl:,nd

J.nr s.cti.n 1) of tho -I Jolo. o; ôU oo L1bjoals Act,

1il35 agnrievsd by the order dt. 5.10.1)51 (Anoexure «-1)

which is as follous i—

Northern Railuay
Zonal Trg.School,
Chandausi.

NOTICE _

Shri 5.N. Singh, Cm.^^l. Ins tructor, Zonal Trg.
school, N.Railuay, Chandausi is htaraby spared on
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05/10/1991 eorenoon on repatriation to reoort to
•ivl.Railway Hanag^r, Oorth.rn Raxluay, Oodhpur
for further orders.

His pay D Rs.1550/- (.Rate of Pay) uoto
02/li,/gi has already been charged by this officn and
-.nuard be Merged by DRid/Ood hpur.

He j-S alloued usual joining time.

This has the approval of General Manager,
North-rn Railuay, Hrj.Qrs, Office, Barecia i^lourrjj

eu Del ih i ,

3 d/-

(M.M. SIWGHUI)
Principal

Notice No :_21_/CQkkl/P3rt.UII dated : 05/10/1991

Couy foruarded for inf. 4 f\i/Action to ; —

1. 3.P, ,(dnicn)N,Rly.Hd.qrs./N3U Delhi,

2. 033, 3P0(T&C)/Hd.Qrs,Office,/Neu Delhi,
3. DRi'l 1 3r .DAG''Oodhyur-Th ; earlier spare orders

dated II 9/3/91 of the above f^ameJ were oended as

per HQrs,Order. He has nou bsen spared with the

approval of General Manager, N.Rly,, Neu Delhi.

4. 3r .DAj/rioradabad.

5. Di vl. 3-ic ro Car y, ;Jjrthern Rly,Ellen's Onion/Moradabad.

6. Chief Comml.instructor, ZT3-CH for neeJful,

7. Bill 01 ^rk, ZT3-CH.

8. Shr.'. S.M.Singh, Oomml. Ins tr uc tor. (I i'- Jhi-IC.)

Second Class Pass N0:132575 dt ;05/l0/91 issued in

favour of Sh.S.N.Singh. Oomm'.Instruptor.Ox.CH-OU

is attached heretaith,

QA/ONE Duty Paes No : 132575 dt. : 05/I 0/l 991 ( TR AN3FER ^

2, The applicant has claimed the follouing reliefs

To set aside and qtuash the imnuqncd transfer orders

hpt,_ • 3,10.91 (A-1 ) being mala fide, arbitrary and
badly vitiata j and diruct / cnmrano thu r 'su indents to

allou the applicant to continue to discharge the

duties of a Commercial Instructor in the interest of

j us tic e.
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3. The applicant has also claimed the folloijing

interim relief

In uisu of the facts and circJmstioc s of the case, the
enormity of the grievance and the hardshios caused to
the aoplicant by repeated transfer orders 'ssued by the
tuo competont ajth -ritios and the irreparable loss

which will be r ;sulti-^g to the ao;)licant and to his

schoil going children also which is not possible to be

compensated in tc^rms of Trjr''̂ 'y, it ii rasoectfwily
prayed that this Hon'ble Tribunal be kindly pleased to

restrain the respondents from implementing the transfer

orders of the aoolicant ti ' j. bh - decision of this case or

at least till the end of tha school session or till the

exoiry of one year as stioulatad in Railway Board's
orders (A-S) in the interest of ijstice.

In para 7 of the e'riginal Au il ic otii,'" , cho aoi Iicant has

stated as follows

'I1ATTEA3 MOT PR EUI i, jSl Y FILED ilR PENDING JITH ANY nRHT.-R
COJRT ~ ^ ~

The aoolicant further decl ar :;e thit he hid not previously
filed any aoolication, writ oetition or suit regarding
tha matter in rasoect of which this aooiication has been

made before any Court or any othir authority or any other
Banch of the Tribunal nor any such apolicatior , writ
petition or suit is oending before any of them."

5. The griev/ance of the aou icono is that though he

earlier joined in Oodhour Division as ASfl in January, 1 i?!, but

on "ois request, he was transferred by the General hlanagar from

Jodh jur Division to the Zonal Traininij Gchool, Chgndausi as

a Com-ercial Instructor in the exiscing grade and oay on

ad-hoc basis. The applicant has been working siixe 3.9.1u80 in

the said instituticn. Acc :rdi' n to a opii nant, the Chief

(L
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Safety Sue irintend snt on behalf of Genaral i''ian3qer (?) is

the comostent authority to effect transfsr/promotion/oosting/

r 3oatr i-ation. It uS also stated by the aDolicant that

he uas nolding the oost of Assistant Secrotary, Northern

Raiiuay ban's Union (iMRflJ). Tna policy regarding the

transfer of tna staff has baan v ry jall laid doun in various

circulars issued by the Railway Board unlch makes it clear

that mid sch ol session transfers snould be kept doun to tne

minimum required in the intirest jf administration.

Regarding transfers of office holders of ther ecognrseri

unions, tne Railway Ministry has also laid down very clearly

that wnan it is jrooosed to transfer an office bearer of

a recogn-sed state union, suffrciant n tLce of orooosal for

the transfer should be given to the union concerned. It is

stated by the applicant that the Princioal csf the Zonal

Training Sdi.ol, Cuandausi has been harbouring illwill and

animosity due to the trade union activities of tha applicant,

uho has been in the front 'ines for ss lousing tha grievances

and cause of the Railway rjorksrs. a - in i.Ov/ember,

1387, the applicant was arbitrarily transferred, but the said

order of transfer was qjashed 'V the Central Admi nis .r a-i v.-,

rciPunal. It us furth r stated that onco aga.n vide ardors

dt. 13.3.1151, the aoolicant was transferred by misusing th

administrative powers, though r.sTondent No.2 is not tha

.oetant authority nor the cadre controlling authority ofc 3m-.

• • ^ 5 • •»
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0
the ap liicant as he hLmsalf is functiotiing on an ax-cadre

ojot. Against this orriar of 19.3.1 1 '1 , tlie G:;n :;ral

ijcrstary, NR^d took up ths matter add the mattar uaskept

oanding. Tne respondents contasted this aaolication and

aised a Treiiminary objectiOn.,wherein it J-S stated that the

."• rhiicant h cuc oLad the fact of his filing an earlier

a-,olication No. 337 /10 (L) oufore theCircuit lunch,

Lucknou against the imougnad order dt. 20.4.1110 uhich la

also against the ordnr of nnpatrLat 1on of the apolicant

to Oodhpur Oivxsion to which the applicant Peionrs.

R-soondents have filed a n-iotostat copy of the

Original Aoolication in which r.soondents 0-3.2 and 3 are

the sane as in the oresent a-j-i. . Tn .• imijgned

order shown in that case is dt. ^ .4.11-0 and tha grievance

of the apolicant is reoatriating the aoolicant to the

oarent division from Zonal Training Scheui, i.orth ^rn

Railway, Chandausi. The relief clai-ed in the aoplication

filed nefore th. Circeit B,ench, Lacknow is that the order

dt. 20.4.1110 be quashed and direct the respondents to

onfirm the an ilinant against the oost of Commercial

instructor in Znal Training School, Chandausi and to give

h:.m seniority w.a.f. the date of his first joining the

said pos. with a^l other conn .qusntiai and incidental

benefits as if the apolicant oelongs to tne cadre of

C:.mmercial I structpr,- In that application filed

r- , t- hp-ph thn a-joli-:a'it has also
in Lucknow, Circuit da. c ,

the relief thet th. resoordsnte may be

directed ret to reve* the aoolicent to hie oarent

department lending a decisidh of the aiiiipitien. The
4.
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33 jlicant in para—''3 of thia 3 i tlIc it-i jn hia alaarly

statad that a fresn bin has baen u^a. vide ordar dt.13.3.1331

(Annaxjre At12; to transfer the ajolicant. This order

dt. 13.3.1 )31 is on the subject of r^oatriation of 3h .5. N.Si ngh

CoTimorcial Instructor, Zonol Train i.pg School, Chandausi

to hi.3 oarent division, i.e., Jodhnur Oivision. This

lett r is in continuation of the office letter dt. 2u.3.139D

unich has bren challsnged by the ap-ii-ant in thJ A 3j7/}o

before the Circuit i'ianch , L.jc'<n,vu;. Tnis latter dt. 20.4.1 330

has Joen issued under the authority of the Railway

board's letter dt. 20.3.1139. The letter imougned in

this apnlication dt. 3/5.1 j. 1 131 :.3 op y 3 Taring uh3

anilicant frurn the foreno'jn of 3.10.' hi T;n repatriation

to reoort to Divisional Railway flanagjr, t'orthnrn

Ra.-lway, Oodhpur. The copy of thrs imougned letter

dt. 5.13.1131 has been forwa-ded to DRd and Senior DAJ

of the Dodhnur in whicn it is writtan tnat ithe aarliar

soared orders dt. 1 1.3.1331 of t;-,rj aon ve named were sending

33 oer H:=ad Quarter's orders. He has now been soared with

the anoro -ai of the Gsne'-al I'Tanager, Northern Ra1.1way,

New Del i. Tne order dt. 11.3.1 ',^1 referred to by the

aooiica t in oara-RS uf the apnlication ciaarly rr.antions

about: the rder dt. 2i.4.11J0. Thus there is a cuase of

acti'Tfi which has nrison from the order dt. 30.4.1310 which

has been challenged by the aonlicant before the Circuit

bench, Central Administrative Tribunal, Lucknow. Ths order

^ !
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dt. 2'J.4.1 J ?• cl jarly mentions that jnder RaLluav Bo3im"3

dii ijction, tha apoiicant, Shri Siooh and fi ,/h ot'-to 's are to

59 rsoatriat .;d to their oaren t d ivision s von. *' T os2 uho

want to be snared early dJs to scholastic s .ssLon or

otneruisa shojld aooly immediately." This is at p-2u of

the jaoer nook. Thus the prjiiminary nh,i !cbinn of the

resoondents is that the ori.'Sjnt aitJic cion is not

maintainable as the aarlier a '•.1 it:n t i-nn filed uith

iia.3S7/lO oafore th'S Circjit iench , Lucknoy in November, 1 HQ

covers the same subject matter of the grievancss of the

aool Leant.

6. Ue have hieard the 1 narned coun:?al at length. Confining

to the oraliminary objection, it is svident from the

racord that the aoolicant has aTornached tha Circuit Bench,

Ljcknou somatimas in N'ovombor, 1 ilO for getting the

orders of r ooatri ation d t. 20.4.1 M rj3sh;d. This

letter dt. 20.4.1910 is regarding reoatriation of the

aoolicant to his larant division, i.e., Oodhpur Division

uhere the aoolicant uas aopointad in 1 979 as ASfl. Aftor

filing this Original Application nafcr ^ the Circuit Ounch,

LJc!<nou, the matter of the aoplicant uas taken uo by the

General Secrstary, NSfld and fina ly the Railuay Hjad Qrs.,

O^roda House by the letter dt. 3.10.1311 (Annexure R-4, o-46 of

tha jaoir eouk) johuld t" a r?iatria:ion I t is in

qL
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@ojrsjancp )f this .,rdGr of the Railuay Haad ;;uarters that

-h > ^ni jjgned order dt. 5.10.1 uas is.susd. Thus the

cajsa of action that iias arisen to the apol Leant by

uh L order dt. 2l , 4. 1h31 and by 3obs optten t ordar s ;if 1 . 11o'[

"13ii t j. jn od in para—/:3 of th f? ajplication and b\' the

h -13 icaiiy
i-nijgned order it_/rhs same. Thus thf? aoilicant has

de^iuoratoi", concjalad the fact from being rnantionsd in

oara-;' of the Original Appiication qjoted aoov/e. The

aoplicant, tharBfirc, has not come with c.an hands.

The aoilicant should have disclosed t^is fact tht his

repatriation to the Jodhour Oivisi. in has been cballenged by

way o'" an apijiicitiin bof ir-e Circuit Oanch, L jcknou and

that Jriginal ipolication has also boon admitt id as is

evident by innexjre-1 to th- counter by tbe order of the

o uncn at. 4.3.1331 Wiich reads as fellows

"Heard tha laarned counsel for the aoelicint.

Admi t.

Issue notice to rjsoondents to file a counter affidavit
Within four wueks to wPich the aoolicant mfty file rcjoindsr
within two we-ks thnruafter. List boforo •.R.(3), on

22.4.1 3J1 for corneletion of ol .-adings and thar jaf car to

fix for final o.aring.

As regards interim roiiuf, the same is rjjectad at
this stage."

7. The second ooint that com >3 is ^jhetoer the orosont

a 1)J iua ciun is matn ta man e in view of the ear bier an olica tion

^ od 'ij. 337/9C j jf .ira Circuit Jmch, ^uckn. w. The learned

c..un ^:;1 has railed on the authority of AIR 1974 SC 1320 Di vision

4
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Bdnch that this or ."jsan t aooli cation is n-t bar rod by

jr-nci oies of roj jcicata in as nijch av. th5 a i aioant

has chalieriQ ;d th-^rr the ardor of r .}o atriation dt.

wh La -3 in the arvss ^nt aoolication, the aoolican t has

cnallenqed the order of taeif^g spared by the imojon =d

order dt. 5.1t .1 The aoplicant has hirno :;lf c joI idded

in th a ipiication as joli a; to'; loar.-i 3d oojosel for the

aooi Lo «.n t has f ^ 1 od c.-n-ta in oa lo---: to sh. j that the

ao ill cant has not bean re'.ieu jd and th Impuon sd order

dt. :5.1 G. 1 3 91. has not bean carri ed out ..(hil e it is evident

from the r ecord that order of 5.1 d. 1 '> is ha-aad on the

earlier orders of 21.4.1 Knj as j j 11 as 19.2.1^11. Thus

two or oca-id '.n o can.io t bs draun ay the aooli cant at two

dif^sr .-nb olac and the aoolicant oas u a thin his r.gnt to

s eok amendment of the iriqinal Aoolication filedb efore the

Circ-Ji t bench, Luck now to bring about the same aoolication

in line ui th the chang od circ jos us'ic is, as tri •; ao o Lioant has

been s lar .-.d only in ^urs ia c j of th lett st dt. 20,4.1990

CMalleor) ;d b ;f bha Circuit Bench, i-uckneu. The

anoli cant, ther 3fore, cannot drau two oaraliel orocoadings

at tuo different olac.s, one in the Circu i.t 3 jnch at Ltfc know

and th-J other at the ••'rincioal hjnch, Delhi. The pros ant

3 I 11 i ca LIon . tocr f •r , x 3 nit main s aina•) ie as axr aady the

a -..-ilicant has f-Icd an application aAmost far the same

;• ;2. i a =• bsfore t-e Circuit B nch, LJcknou and the interim

relief claimeJ in this aoolication is almost tha same as nas

been rejected by th o Circ ••'a t Ba- ch, l.ucKrv. u by th a order

dc. «i
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The iearnsd cajnsel for the applicant also ^ahemently

arqjed that the coj^ter filed by the resnondents cannot be

read 3a sjch becajse the verification clause of the said

cojnc=r is defective. de have consLdurad too- -'-Ooct aiso,

hjt that defect is unly of for.-rtal nature. 3hri 3. C. 5harma,

t -ca-Princi oa.-, i'-'Orth;rn Railway has varifiud tne contents of

uhe rally on the basis of his knou/ladpa and uaiief and uoon

iapal advicu. Thu knowledne may have been draun by tie

^ verifier, Shri Sharma frum the i.curd^. Thti our mind

is iiot ' a oal dofect. Thnuqn 1 larn :d cojooal has referred to

a judoo ent on th= Ravieu .^oplication in Jnion of ipdia l/s.

R.i<. Kapoor decidad on 3.11.1183 by the Princioal bench

holding tnodefuctiva ver i f l cati j ns as fatal. Huuever, no

ojoo of that jrd.:,r has bean f^lad. The lanpuage of the

verification used in the counter is ci. a-ar and unambiguous and

the knowiedga uhich has been refarred to by tha verifier can

vary eel be attributed to a knouiedga draun from tha

rc:Cords. In any cass, tha var.^-.;r -io-i veriri-d tie contents

of para-l of the preliminary objection uoun information

recsiuad and oiliovad to be corract. It is only oara-l of

the countar ragarding the pralxminary oojection unich is being

c o-siderod regardi 'g maintainauili ty of the or us an

a aoli :: a1.on .

an u

V. Tnough ue have also -eard tha learned counaal on merit,

but ua refrain to enter into the merits of the case for the
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sim Tdason tiat the matter is lEnding aefore another

henc;: of trie Central Adminis 1 ti e a Tribjnal at L.jCknou

and the matter ineolvrid in that aariier instituted

amlication ho. 307/3 is almost the same as in the orosent

avilication N-', 2343 /91 of the Principal Bench. Lie cannot

usurp tda jurisdiction of Circuit Ganch, Lucknou and any

discussion by us may prejudice the r-'soective stand of

the Dartles in t'^at case. The aoolicant has canceaj.ed all

tiiL'Ss facts and he has not come uith cle.'an hands.

1L. In ui eu of tfu aboue disoussion, ue firi.. t oat the

orusent aoplication is not mointaina3ie and is dismissed not

on narits, but on the preiimi-ary objection raised by the

learned coun si. for tha rasoonden ts leaving the parties to

3ear their eun costs. A copy of th:. s judgement uiil be

sent by Registr, to t.-ie Additional Registrar, Circuit uanco,

Lucknuu alonguith the copy of the present Original

Application to place on record on the file of A 3B7/3C(Lj-

3.0. Oingh ds, Jl'I and Anothjr.

(O.P. udARhiA) (O.K. CHAk^RAU^TY)
iiCiM3-R(3) idllABIR^A) /]sf/Va'r(


