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alloued to see the judgement 7

2. To be referred to the Reporters or not 7
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(DELIVERED BY HON'BLE SHRl O.P. SHARMA, MEMBER (0)»)

The applicant has challenged the order dated

25.9.1987 and 4.1.1990 (Annexura A-1 &A-2) having the

grievance that his pay has been wrongly fixed as on

1.1.1986.

2, The applicant claimed the relief that on 1.1.1986

the pay of the applicant should have been fixed at Rs.2000/-

and both the impugned orders be set aside and quashed.
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3^ Tha facts of the case are that on 15,4.1966

the applicant joined as Assistant Commissioner of

•Seed Oevelopment, in short AC (SD) in the scale of

700-1250 which was revised to 3000-4500 on the

recommendations of the 4th Pay Commission. On 3.5.82,

the applicant went on deputation as Ooint Commissioner

(Food Crops) in the scale of 1800-2000, which was

Irevised to 4100-5300.while the applicant was working

as Ooint Commissioner (Food Crops) on deputation, the

applicant was given promotion in the parent department

as Deputy Commissioner (Seed Development) on 25.8.1983.

That was to take effect from the date of joining of

the applicant. The applicant was not relieved by the

department of Food Crops and he was drawing on 1.5.1984

his basic pay as te.2000/- p.m. The applicant was

nominated in Wadagascar under Indian Technical economic

Cooperation programme, in short IT£C, for a period of
on

two years. Thus, the applicant has gone/another

deputation post where he joined on 2.2.1985 for a period

of two years. The applicant applied for voluntary

retirement soonafter his return to India and a request

was made while the applicant was still in the foreign

service at Madagascar. The applicant arrived in India

on 26.3.198? and from the forenoon of the same date

he has been voluntary retired vide order dated 22.6.1987.

The applicant's pay was fixed on 25.9,1987 and the last

pay fixed is ^.4225/-. The applicant made a representation
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that his pay ba fixed on the pay he has drawn last

i.e. te.2000/-. On his representation instead of

relief being given to him, his pay was reduced and

his pay was fixed at Rs.3875/- p.m. u.e.f. 1.1.1986

to 26.3.1987. This is the grievance of the applicant

regarding fixation of pay.

4, The applicant has taken the ground that the

order dated 4.1.1990 superceding earlier order dated

25.9.1987 which reduced the emoluments on 1.1.1986

has been passed without afording an opportunity to

the applicant. Thus, on the principles of natural

justice, he should have been given an opportunity of

hearing.

5^ It is further urged that the applicant has

gone on deputation in public interest and while he

was promoted as Deputy Commissioner (Seed Development)

on 15.8.1983, at the time when he was joint Commissioner

(Food Crops) he was not relieved from the deputation
all

post and he was assured that he will gel^benafite.

While impugned order goes to show that even that

promotion has been denied to him and his pay has been

fixed in the parent cadre on|the post of Assistant
Commissioner (Seed Development) while fixing his pay

in the cadre post and his pensionary benefits have been

fixed in the revised scale of Rs.3000-4500, If the

applicant had not gone to Madagascar, he would have

... 4 •



- 4 -

continued to work as Joint ComRiissionsr (Food Crops)

on 1.1.19B6 on which date he would have been drawing

a basic pay of Rs.2000/- per month, which in turn would

have bean reviSad as per recommandations of the 4th

Pay Commission and his pay would have been fixed taking

into account ths Waximum of R8.2000/— per month, Further»

it is also stated that the applicant could have been

told before going to Madagascar that he would be

deemed to have been reverted to the post of Assistant

Commissioner (SO) and his pay has been fixed at te,1600/~

per month Maximum scale of the Assistant Commissioner (SO),

he would never have in the first place accepted the

deputation to Madagascar.

6, The respondents contested the application and

stated that the application is barred by time. The

applicant asking relief w.e.f. 1.1.1986. His represen

tation has already been rejected and the repeated

representations would not extend limitation^ It is

further stated that the applicant has held the post

of Assistant Commissioner (SO) on permanent basis. He

was appointed to the post of Joint Director (HUP) in

the department oh deputation basis and to the post of

Director (HUP) w.e.f. 2.11.1980 again on deputation

basis and not on promotion basis. The applicant was

appointed as Joint Commissioner (Food Crops) w.e.f.

3.5.1982 on deputation basis while he was working on
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the post of Director (HVP) on deputation basis from

24.11•1980. Houawar, during his daputations to these

Senior posts for spesified perioct, he continued to hold

his substantive post of Assistant Commissioner. The

applicant had left the daputation/^x-cadre post of

Ooint Commissionar (Food Crops) before 1.1.1906 for

joining the post of Rice Cxpert, Govt. of Hadagascar

under ITEC Programme, he had no claim for the pay

of deputation post of Joint Commissioner (Food Crops)

and was, therefore, treated to have procaaded on

foreign deputation to Govt. of Madagascar from his

permanent post of Assistant Commissioner (SO). The

pay of the applicant was fixed provisionally vide

order dated 25.9.1987 under F .R. 35 because the regular

fixation of pay of the applicant was going on in

consultation with the Department of Personnel A Training,
to

This was done/enable him to receive the pensionary
1 .

benefits in time as the finalisation of pay^fixation

case was likely to take some time. Since on 1.1.1986,

the applicant was eligible to draw only the grade p«y

in the pre-reyised scale of the regular post of Asstt.

Commissioner (Seed Development) and not the pay of the

deputation post of Joint Commissioner (Food Crops), the

question of fixing the pay of the applicant in the

post of Joint Commissioner (Food Crops) w.e.f. 1.1.86

did not arise. Thus, according to the respondents,

the applicant has no case, for fixing the revised pay



on ths basic pay of te.2000/- which ha was drawing on

the post of Joint Commissioner (Food Crops), It is

also stated by the respondents that the applicant has

proceed to Madagascar on his own volition.

7, I have heard the learned counsel for both the

parties at length and have gone through the records

of the case. The objection to the application on the

ground of limitation hae no basis when the respondents

have themselves stated that the pay was provisionally

fixed on 25.9.1987, In this case, the applicant has

made a representation and further the order dated

4,1.90 has been passed without giving any opportunity

to the applicant to show cause against the same. The

order dated 25,9.1987 though, ofcourse, does not show

that the fixation of the pay of the applicant is on

1.1.1986 is provisional; Nor letter dated 25.9.1987

goes to show that it was sent to the Ministry of

Personnel for its opinion. The order dated 4.1,1990

also does not show that it was at the instance of

Department of Personnel tha,t the earlier order has been

revised. It only shoi* that while iesuing this letter

dated 4,1.90 concurrance of the Department of Personnel

was taken, Almoet after three yeare, the applicant

has been shown another scale of fixation to his detriment

w.e.f, 1,1,86, The impugnad order dated 4,1.90 goes

to show that the pay of the applicant has bean fixed

.T*,7.
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on the permanent poet of Assistant Commissioner (SO)

while his promotion to the post of 3oint Commissioner

(Food Crops) hgs been totally ignored. The applicant

has filad on record sufficient evttdence to show that

while he was given a promotion in his parent department

as 3oint Commissioner (Food Crops) by the order dated

25.8.1983 in the scale of 1500-1800 on promotion basis

(Annexure A—4) he was not allowed to join and the

Agriculture Commissioner in the endorsement dated 12.9.83

(Annexure A-5) has recommended that Or. D.N. Singh

cannot be relieved from the post of 3oint Commissioner

(Food Crops),sugg33ted that he may be given proforma

•romotion from the post of Deputy Commissioner (SO)

and he may be allouad to complete his full term of

deputation in tha post of 3oint Commissioner (FC) in
iance

the interest of work. In comp\^ to this note of

Agriculture Commissioner dated 12.9.83^ the Under

Secretary to the Govt. of India in the memo dated 15*2.84

allowed Or. Singh to join the post of Deputy Commissioner

(Seeds) on promotion basis after the expiry of his

present term of deputation in the post of 3oint Commissioner.

By the memo dated 14.2.84, Department of Agriculture

desired certain persons for the IT£C programme in the

field of rice cultivation and tha name of the applicant

was nominated and ha was finally selected. Thus, it was

the flinistry of Agriculture who sponsorad the name of

. . . 8 •
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th, .ppUcant ror . deputation pest while the applicW-
3tiil on unrinished period of deputation ae aoint Coa.ie.ioner
(PC). All these fact, are such whioh repuired reoonsideration
p, the respondents after piuinp an opportunity to the appiioant
and going through the variou. doPUS.ents on the reoord. It i. not
. case Where by stroke of a pen, the pay already fi«ed of the
appiioant can be reui.ed without giving any opportunity to hie
.gai St his intersst. The averment in the counter by the
respondent, is incorrect that the applicant has gone on

deputation in Hinistry of Ekternal Affair, on hi. own volition.

It was the Ministry of Agriculture which has eponaored the

name of the applicant and the applicant has been for two year,

in Madag ascar. No order can be passed against a person

without giving him an opportunity of hearing. The person

cannot be condemned unheard. The reduction in the salary of

the applicant shall oe material not for a few month., but for
the whole of Ikis reraaining life as a pensioner,

8. The applicant tias promoted as Deputy Comraxssxoner (S&O)
w.e.f. the date of Joining the post by the order dt.25.8.1983.

It is the respondents who deferred his Joining the promoted

post in the parent cadre protecting his pay by retaining

him on deputation post as Deputy Commissioner (Food Crops).
The applicant's posting to the foreign service in •adagascar

Plinister of -r^ ^ m i-ko
also has been at the instance/Agriculture. Thus.had the

applicanl^rsiieved from the deputation post, he would have been

fixed in the R.P.S. w.e.f. 1.1.1986. He cennot, therefore,
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be deprlv°4hat benefit on hie voluntary retirement.•-

9. The epollcatlon le. therefore, dieposed of aa

follows

(i) The impugned order dt.4.1 .1990 is setwide.

(ii) The applicant shall be given notional promotion

to the post of Deouty Commissioner (3D) u.e.f.

25.3.1983 and hi^pay in the R.P.3, shall be fixed

u.3.f. 1.1.1986 notionally in the oay scale

(RP) of Deputy Commissioner (Seed Oeuelopment).

His pay shall again be rsfixad notionally on the

date of premature retirement on 26.3»1'9B7e

Ha shall be allowed terminal benefits on his last

p^ay drawOf a/''s fxxed above notionally.

The respondents to comply with the directions within

three months from the date of receipt of the copy of this

order. In the circumstances, the parties to bear their

own costs.

(3. P. SHARMA)^ '̂̂ ''̂
I»I£MB:R (3)


