CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH
NEW DELHI

0,A,N0.2338 of 1991

Neu Delhi this the ﬁ4€* day of Fsbruary, ,1996.
Hon'ble Shri N.V. Krishnan, Acting Chairman
Hon'ble Smt. Lakshmi SWaminathan, Member(3J)

2. Shri g.K.Sharma’,:

2: /R?§T3iégﬁzaitra’ 0 Section Officers,
6. V.K.Tanaeja,;

7. Kamlesh Kumar;

c/0 P,B,Section,

Ministry of Extsrnal Affairs,

Akbar Bhauan({Room No.701),

Chanakya Puri, Nsu Delhi esees+ HApplicants,

(through Mr K.C.Mittal, Advocate).

vearsus

1. The Foreign Secretary,
Ministry of Ex:ternal Affairs,
South Block,
Neuw Dalhi,

2, Shri K.K.Sharma, working aw
Section Ofticer in the Ministry of External
Affairs, C/0 CA Division, Mm/0 Extsrnal
Affairs, South Block, Neu Delhi,

3. Shri Madan Gopal $/0 Shri Ramiji Dass Nagpal,
working as Section Officer in the Ministry of
Extarnal Affairs C/0 ECU Unit, Mm/0 External
Affairs, South Block, Neuw Delhi ....Respondsnte.

( mr N.S.,Mshta Sr, counssl for the offircial rasgondent
and Mr A.K,Bshara for the private respondents

*
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( deliversd by Hon'hla Smt.Lakshmi Swaminathan, Namber}) f

The applicants, who are worvinng as Section
Officers with tha respondents are angrieved by
the orders Nao.I-IV dated 12.5,1988, that is, ths
selact list and the subsecuant lists for promntion

to the Section Officers g-ade, seniority lists of




o
N
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Section Officers dated 16.2,1989, 7.6.,1991, 17,6,1991
i=sued pursuant to the above four orders, According
to ths applicants, theif seniority has not been
correctly reckoned w.e.f, from the datesof their
appointment as Section Officars in accordancs uith
the diregtions of the Supreme Court in ths case

of Karam Singh vs. Unign of Indig (Writ Petition
No.2635 of 1980) decided on Decemhar 11, 1987

(copy placed on racord at page 19).

2. Brief facts of the case are that the
applicants claim that they wers ragularly apnointad
as Section DFFicefs v,8,f, tha respentivae dates
showun in para 4(i) of the application, These
datas & ranie from 8,56.,1983 for apnlicants
No, 1 and 2, 27,1.1984 for applicants No,? and 4,
20.7.198% for applicant No,5, 29.8,1984
for applicant No,6 aii 1.1.,1986 for apolicant

{ No.7, respactively, The apnlicants claim that the

have
g official respondents/arbitrarily 3nlejally and

contrary to the directions of the Suprams Court

in Eagagm:Singh's ggse(supra) showad their

appointment as Section Officers from the datas

which are subsequent to tha actual datesof
appointmant, They claim that the Suprame Court

had directed that they uwsre not to be revirted andtc be
continuad in highar post by ﬁ; creating suparnumerary
posts to the axtent as may be necessary, wvhich

gave them the seniority also.

3. In ordar to understand ths facts and

}91> circumstances in which the apnlicants hava made




the a'ove claims, it is necessary to refer to at least’
the three relevant decisicns, which have a direct bearing

on the issues, namely, (i) PN Tandon and gthers Vs.
Uniop of India and others - TA Ng 129/95 and CW No 565/74,

at pages 1 to 18 of the compilaticn placed on record,
which was decided by the Principal Bench of this Tribunal
on 21,11 .1986(hereinafter referred to as the Tandon's

case No ); (i1) BN Tandon and others Vs . Union of India
and others (hereinafter referrad to as the Tandon's case
No.2) (pages 21-24) and S.L.P, filed by the Unicn of India
against the decision in the Supreme Court (sLP No .8128/88)
which was dismissed by the Supreme Court on 28.4.1989

(page 43) and (i1i) Karam Singh's case(supra).

4, In Tandon's casse No ., the applicants wers
aggrisved in 1974 ,by a seniority list of Assistants issued
by the Ministry without rseckoning the ad hoc service
rendered by them as Assistants before they were regularly
appointed., They were given seniority only from the

date of their regular appointment and the earlier ad hoc
service was ignored, Therefors, they bescame juniors

to a large number of Assistants who were directly recruited,
after their ad hoc service had commenced but before

their regularisation , The prayer made by these applicants
for counting the ad hoc service for seniprity was alloved

by the Tribumal on 21 11,1986, A dirsction was given that
the seniority of the applicants thersin as Assistants should
be counted from tha datssof their continuous officiation

on the post of Assistants whether that be on ad hoc basis
or in excess of the promotion guota . There was a dirsction

that the seanigrity should be refixed on the above basis.

5. A senigrity list of Assistants as on 1.8.1977

vas issued on 18.10.1977(Annexure-I1), In this seniority
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also, the Assistants who wers appointed by promotion,
ware given seniority only from the date of regularisation,
after excluding the peried of their ad hoc ssrvice,.
Therefore, one Karam Singh filed 2 writ petiticn in the
Suprema Court( Writ Petiticn No,2635 of 1980) . That
was decided on 11.12.1987, Before that datse, this Tribunal
had decided the case of Tandon 1 on 21.,11.,1986 as stated
ahove, It was apparently submittsd tothe Court that
the Tribunal had set aside the seniority list impugned -
before thes Supreme Court , As a matter of fact, the
seniority list as on 1.8,1977 could not have been challenged
in Tandon case No,, which was filed as a urit petition
before the Delhi High Court in 1974, It was also pointed
out that the dacision therein has bsen accepted and
implemented by Government . As there was a direction
by the Tribunal for redrawing the seniority list, no
direction was given by the Suprame Court to guash
the senigrity list or for redrawing it . The petitioner
requested for a direction that upon the refixation of
seniority as directed by the Tribunal, consequential
benefits should be made available . This was made bacause
the Tribunal did not refer to tha grant of consequential

benpefits, Hence the Court directed as following:

" In the case of the patitionar bsfors us,

who has now retired, notional promotion
may baAQranted so that the benefit uwhich

would have accrued may be worked out , Thase
conseguential benefits should be worksd out

within six months from today ." (Emphasis given)

6. The private respondents appearing thersin,
were directly recruited Assistants who lost relative
seniority vis-a-vis the promotee Assistants consequent

upon the decision in Tandon case No . They knew that
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consaguent on the preparation of the revised seniority

list in terms of the directions given by the Tribunal,
thers will be a revisu of the promotions madse. They
apprehended that the respondents who already stood promoted
tg higher grade, would be reverted bacauss they uWould nou
be found to be much junior as Assistants and not eligible
to hold the posts of Section Officers, They prayed for

a direction that they should not be reverted but should
continue in the higher posts for which purpose supsrnumerary
posts be created to t he extent necessary, It uas pointed
cut by them that such dirsctions were given in a similar
case Narender Chadha & ors . Vs .U O0.T (1986 (1) SCR 211),
Consequent ly, the Supreme Court suggested to Governmant

" +hat wh i t dj i 8

the consaguential ben efits to the appellant upon redrawlog
of the seniority list, it should keep this principle in

"

view and givse sffect to our order. (Emphasis given)

Te Thus, only the appsllant Karam Singh was given
consequential benafits by way of revieu of his promotion,
That was extended alsg to other psrsons similarly situated
in Tandon cass No .2 as will be sean presantly . The only
benefit given to t he private respondents who uers

similarly situated as the presant applicants- was protection
from reversidn by being shoun against supernumerary posts,

if necessary.

8. 1n Tandon case No .2, the applicants-uho were t he
same as in Tandoﬁ case No J - prayed. that the bsnefit

of the sarlier judgement be given7by giving arrears of

pay and promotion consaquent upon revision of seniority.
This was dacided on 12.2.1988, after the decision of the
Suprems Court in Karam Singh's case. Consequential

henefits were dirscted to be given conssgquent upan the

revision of the seniority list ©f Assistants as directed




by the Tribumal in Tandon case No .1 . Ths Tribuml

held that once a seniprity list was revised, the
beneficiariss of the revisicn becams entitled to being
considersd for promotion to the next higher grade

from the date their juniors in the revised seniority
list had been promoted)irrBSpectiva of whether such
banefits wers asked for or not . Accordingly, a direction
was civen that the banmeficiaries of the sarlier order
should be considersd for retrospective promotion as
Section Officers, if found suitable, from the date
their juniors were promoted, They were to be given
arrears of .pay on such promotion by creating supsr-
numerary posts, if necessary. It was also further
directed that these bensficiaries would reckon their
service as S8ction Officers from the date of their

ret rospective promotion for the purpose of eligibility
for promotion to the next higher grade and that

thair seniority should be fixed on the basis of such

retrospectivs promotion,

9. A revised sBniority list as on1.12.1986 of the
on 18.5.1987
Assistants wes prepared A Annexure A-5),,in pursuance
of the judgement of the Tribumal in Tandon case No ..
Subseguently, after the decision of the Supreme Court
on 11 12 1987 in Karam Singh's casse, as also the
decision of the Tribunal dated 12.2.1988 in Tandon
casa No .z, 4 Grders were ﬁassad on 12 .5 .19688 as
follows:

(1) 8y one order(Rnnexure A-9), 251 super-
numerary posts were created for various
periods to give effect to the ratrospective
promotion of applicants in Tandon cases No 1
and 2 who had gained in senicrity and vho

retrospectivaly
}9ﬁ/ were direcited to be promotad/uith effact from




(ii)

(iid)

(iv)

the date on Uhiqh their jumicrs imn the revised
seniority list had been promoted sarlier to the
higher grades, Likewise, in pursuance of the
orders of the Supreme Cpurt, supernumerary posts

were created in respect of 84 officers whg had

)
earlier besn promotad cn the basis of the pre-
revised seniority list and who ars now required
to be reverted, but have been protected from

reversion by ths Supreme Court judgement ,

By ths sscond order(Annexure A-8), a revisuw
of all the past promotions was made and the
251 Agsistants who havse now been fgund to be
senicr ( 1i.,0. the applicants in Tandon cases
No . &2 and others like them) wuere given
officiating promotionm: from the dates
mentioned therein. T,ese dates are the datss

on which their juniors in the revised seniority

list, including the applicants, had been preomoted
earlier, To accommpdate them and to give them
arrears of pay etc ., supernumerary posts, as

menticned abovs, were crsated,

By the third order(Annexurs A-6), 196 out
of the above 251 Adssistants wsre rsgularly
promoted as Section Officers with effect from
the dates given in that order, in continuation
of their earlier officiating promotion by

Rnnexurs A-8 order,

The fourth order dated 12 5 .1988(Annexure A-7)
was issued to protect 84 officers, including
the applicants, from reversion. For this
purposs, they were shoun against supernumerary
posts, Accordingly, applicant No.2( Sh P XK.

Sharma) who was sarlier promoted on 8.6.1983



and who should have bean reverted is now
shpun against the supernumerary post of
Section Officer from B 6 .1983 to 25,11 .1985
because from 26.11 .1985 alone, he becomas
entitled to a reqular promotion , The 5§ othar
applicants uwho were earlisr promoted as
Section Officers on various dates i .8, B 6 .,1983,
27 .1 .1984, 20,7 .,1984 and 29.8.1984 were
accommodatad in the 1987 pansl(Annexure A-1Q
order) and thus they uwers shqun against '
supernumerary posts from the date of their
promotion 'till their accommodation in the
1987 panal and appointment as Section Officer
on that basis, Applicant No .7(Shri Kamlesh
Kumar) who wes promoted on 25 .11 .1985 was
yet to be accommodated in a regular panel
and, therefore, hs was contiruing on a super-

numerary post from 25 .11 ,1985,

10, The main grisvance of the applicants is that

for reckoning seniority as Section Officer, their entire
earlier sasrvice has been ignored and only the service
rendersd by them from the date of their fresh regularisation
on the hasis of the revised ssniority list has bsen taken
into account, Cn the contrary, in reSpa&t of the 251
promotce Assistants( bensficiaries of Tandon cases No J
and 2) the period of service on the supernumerary posts
has been counted, Shri K L .Mittal, the learned counssl
contended that the sarlier service was regular because the
applicants were promoted against substantive vacancies an
the basis of the recommendations of the Departmental
Promotion Committees , Hence, that ssrvice cannot be

forfeited, It is secondly pointed out that if they are




relegated in the saniority list of Section Officers to
dates much later than the original date of promotion,
this will also affect adversely the applicants in the
Tandon casas)bacauso the direction of the Tribunal in
their case is that they should be promoted as_Section
Officsrs retrospectively only from the date their
juniors have been promoted, His point is that thsy too

would have to be appointed only from the later dates

~when the applicants havs now besn regularised, Lastly,

it is contended' that the Suprems Court has given a
protection to them.which includes seniority in respect
of the peried they held supernumerary posts bescause of

the reference to Narender Chadha's case and,cdenial of seniority

Eﬁﬁ?rtggdfiﬁ' the supernumesrary posts were held,is contrary to

11. These claims havs been resisted by the

lsarned counsel for Government .

12, We have carsfully considered thess submissions

and we ars umable to agree with them for the reasons given

" below .

13. In the first placse, the applicants cannot
compare themsslves with the applicants in the Tandon casss.,
They / a re de ctlgiea e;lclncxaonrt 15byu:; 1T§:?Jde° '?: f‘caﬁ\sas% udgements 1in
their cases ., 1hey have been found to be entitled for
ret rospsctive promotion in placs of ths applicants who
had been promcted in the past, Therefors, their service
in the suparnumerary posts {s their rightful due and it
has necessarily to bs cournted for seniority . That is not

the position of the applicants . They occupy supsrnumerary

posts to avoid reversion. In the circumstance, they hold
tha post only by virtue of the compassionate order passed

by the Supreme Court to avpid rewversion.

R o
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~ for purposss of seniority, That was prevented in part by ths

14, There is no doubt that their earlier promotion

was on a regular basis but that was on the basis gof the prs-
revised seniority list of Assistants wherein they were

shown as seniors to a number of promotes Assistants,
Howsver, that seniority list was directdd to be recast

by the Tribuml in Tandon case No, 1, In the revised
seniority list of Assistants (Annexurs A-5) the applicants
are‘Far beslow in the list and becams dissntitled to hold
the promotion post and faced reversion., In the normal
courss, the applicants and other similarly situated would
have been reverted uhen these judgemsnts came to be

implemented on 12.,5,1988, In other words, their earlier

promotion was treated a mistzke bassd on a wrongly

prepared seniority list ., In the light of the revised
seniority list, they would have besn revertesd with all

reduction to the post of Assistant,
its conssguences i &/ break in searvice as Section Officers

Supreme Court's ofder ., They cannct get any advantage out
of that order for counting the earlier service, now
found to be unauthorised, for the purpose of reckoning

seniority, That grder of the Suprsme Court only prevented
thiir_ruvarsion as Assistants and protects their pay and
allouancas as Section Officers and no more.

15, e see nosubstance in the argument that relegating
the applicants to a later dats uhen they wsre actually promoted%
on a regular basis in accordance uith the rsvised Annexurs §
ARG seniority list, will affect the applicants in ths tuo

Tandon cases also. The dirsction in the Tandon case No .2

was that " they should be given promotion frcm the dates
their juniors were so proncted,” Tpe referesnce to 'juniors!
is tc hs understeod to their juniors in the rasvised

seniority list and tha raferancs to the date of prcmotion




of the juniors is to be understood to refsr to ths

dates uhen such juniors wvers promoted in the past on the

basis of the prs-revissd ssniority list, ’

18 . The rsliance on the Suprems Court's judgemsnt
in Narender Chadha's case is of no avail as can bs ssen
from the following extract of the decision:

" Ug are informed that some of the

promotees and direct recruits uho are
governsd by this decision havs basn
promoted to higher grades, 1f ag a

f the prspga £ the

ﬁ.ye;;.g suych officer shall not be reverted.
e shall be continued in the higher post

which he is nou holding by creating a
supernumsrary post, if necsssary to

accommodate him, His further oromotign
h however bs Ve him wh
becomes dus as per ths ney sepiority list

%g be prepared pursyant to this decisign,
here shall, however, bs a rsview of all
promotions made so far from Grade IV to
higher posts in the light of the nsw
seniority list. lf apy gfficer is foynd
sntitled to be so gromoted to a highsgp
grads_he_shall be givep such promotion
p hs would have bssn promcted in

yhep hs

accordance with ths nsy ssni lis
and _hs shall bs civen all cggslgggntia;
fi cia gpefit i h .

uch review of promctions shall be
completed within thres months and the
consequential financial benefits shall be
paid within thres months thersafter, In

< giving thess dirsctions we have fcllouwed
' more or less the directions given in P .3,
Matal and others v, Union of India & ors.
& (supra)* "
#(1984) 3 SCR 847, (emphasis added)

1t is clsar that there was toc be no reversion from

the higher gradss as in the present cass. They would
be continued on supernumerary posts. But in the higher
grades they will have 2 lowsr seniority on the basis of
ths revised senigrity , It is this revised ssniority
1jst that will destermins their further promoticn, That
is the position here too. For further promotion as
Under éecrntary etc, the service of the applicants as

Section Officerscan be considersd cnly from the dates
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they have now besn regularised afrzsh as Section Officers

on the basis of the rsvised seniority list(Annexure a-5).

17. The applicants havs a cass that the Supreme
Court's order in Karam Singh's case gave conseqguential
benefita following the order that the respondents therein
shall rot he reverted but mey bs accommodated in super-
numerary posts ., We have read and rersad ths prder of

the Suprems Court . We do mot find anmy such direction

at all. That order has been considersd in detail in

paras 5 to 7 supra, As can ts seen frcm paras 6 and 7,
consequential bensfits have bsen conferrsd only on

Karam Singh. The only direction civen in favour of

the respondents therein was that they may not bs reverted,

18, These findings take us to the last issus. In
the abopus circumstances, we are of the viesw that the prayer

now mace is barred by the principles of constructive

res judicata, UWe notice that the only prayer the respondents

mads before the Suprema Court in Karam Singh's case was
that as the rsspondants, who have been promoted in thea
highsr graces are likely to bs reverted, they should rot bs
reverted but allouwed to continue in the higher posts by
creating supernumerary posts to the sxtent as may be
necessary , If they wanted protection of seniority from

the date_ of thsir sarlier promotion, they should have
prayed for a direction thersin. Thers was no whisper of
any claim to ssniority tc be accorded to them on the basis
of such accommodation. Indeed, it would have besn
presumptuous on their part to have asked for such an
additional bspefit, when they were liable to rsversion
with consequent intesrruption or break in ssrvice as Section
Officers which would render the sntirs period of servics

ineligible for consideration for ssniority. Therefors,
the claim now made is alsg barrsd by the principles of

const ructive res judicata,

-~
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19. In passing we have pnly to refer to the
ssenior
argqument advanced by Shri N .§ ,Mshta, Standing Counssel
for Government that Government counted the psricd of
sirvica rendered by the 251 promotes Assistants-
beneficiaries of Tandon cases 1 &2~ against the super-
numerary posts by miatake and this cannot result in a
claim by the present applicants for similar treatment .
We rsject this contention, for, Government was obligad
to accord such treatment to ths 251 applicants of
Tandon cases 1 &2 bacause of the spscific directions

of the Tribumal in the Tandon case 2, as pointed out in

para 8(supra) ,

20, Before we disposse of t his 0A, ws have only
to add that certain petitioners sought impleadmsnt in
M No ,358/91 . That M was directed to bs heard along
with tha CA but no one appearsd on bshalf of thess

respondents ,

21 . Shri A.K.Bnhgfa, the learnsd counssl had
moved M 306/95 on behalf of tuwo petitioners sesking
their impleadment as respondents in the OA which was
allousd by order dated 303 1995, Shri A K Bsehera,
learned counsel appsared on behalf of intervensrs/
responcents and submitted that the applicants cannct
continue tc claim benefits on the basis of ths promotion
given to tham in the past on the basis of the seniority
list of 1977 whickh has been quashsd and sst aside, The
petitioners repressnted by Shri A K Behsra are those

who hava besn inducted as Section Officers after the
induction %€11h0 pressnt applicants as S‘ction Officers.
In the vi;q[:Q have taken of this 0A, ue do not find

it nscessary to consider the submissions mads by this

learned counsel .
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22, For the detailed rsasons given above,

we find no merit in this OA Accordingly, it is
dismissed, NO costs.

(Mes . Lakst(wmji Swaminathan) ( NV .Kégshnan)
Menber(d / Acting Chairman
' 7/7, gL .




