Central poministrative Tribunal

Principal Bench

UA No,2325/91 <ig?>

New Delhi, the 'li;k—quuxﬂgj, 1996.
Hon'ble Shri R.K, Ahooja,  Member (A)

shri s.p. Pippal,

Bocoking Supervisor,

Qu.rter No,.143-B,

kRailway Colony

Aligarh, .o Rpplicant

(Through Sh,V.P.Sharma,Adv.)
versus
Union of Indias Throughs

1, General Manager,
Noerthern Railway
Barocua Hcuse,
New Delhi,

2. The Divisional hailuwey
Maneger, NR, Allahabad,

3, The Station Supdt,
NR, Railway Station

Aligarh, .o Respondents

(8y Sh.H.K,Gangwani, counsel)

OR DER
Hon'ble Shri K,K. Ahooja, Member (A)

The petitioner in this case was working

as Chief ' zoking Clerk at Aligarh Railway Staticn
on 13.6.,.986 when he was transferred in the

same capacity to Neini by the respcnuent Nc.2,

The petitioner preferred an appeal against
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the said order on 5.7.1986 pleading that there
was no tenabls ground for transferring him and
requesting that the same may be cancelled keeping
in view his® family circumstances, Since no reply
was received, the petitioner carried out the
transfer order and joined at Naini on 10,12.86.
However, he kept on representing for reversion

to Aligarh_and ultimately he was posted back to
Aligarh, by Crder dt, 5.7.89!fr0m Mirzapur where

in the meanwhile he hgd been sent on promotion,

2, The petitiocner who hzd been allotted

quarter No,143-B while posted at Aligarh, did

not vacate it on the ground that no zccommodaticn

was provided to the petitioner at his new places
of posting, Cn return to Aligarh he applied for
regularisaticn of his sccommodation but the same
was refused on the ground that in terms of the
standing instructions in respect of occupation

and vacaticn of railwasy quarters only staff ra-psted

at the same station would be restored the priority if the

re-transfer takeS8place within a period of 12 months,

The petitioner states that respondent No.3 issued

a letter on 12,10.89 asking him to vscate the
retention

said quarter failing which the / will be consddered

as unauthorised and besides charging of penal rent
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disciplinary ascticn would also be taken against
him, The petitioner submits that a number of
representations were made by him ageinst this
order but the rBSpondenté did not react
favourably and started recovering double
the normal rent st the rate of R, B85/~ per month
snd then decided to recover the rent of R,1003.40
from the pay of the petiticrer,
3. The main ground £aken by the applicant
is that the order of transfer from Rligarh to Naini
was in contraventicn cf the standing instructions
of the Railuay Board, He submits that he had been
repiesenting against the transfer order and ultimetely
the authorities had conceded his demand and
re-posted him to Aligarh, In view of this theze
was no question cf vacating residential quarter
allotted to him at Aligarh, The 1d, counsel
for the applicant in this context dreu attention

Railuay
to the/Bosra's letter dt, 14,1.75 ( Annexure ')
wherein with reference. ‘Vto its sarlier letter dated
1¢.11.70, jt was stated that the scheculed castes
gnd scheduled tribe employees should be confined
to their native district or adjcining districts
or places where the Administration can provide

that

quartels and[ﬁhese instiucticns shoulad be4folloued

to the maximum extent possible, subject to thre

bl U
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exigency of service, 1t was further enjcired
in that order that emplcyees belonging to S/C

and S/T should be transferred very 1arely

anc for very strong reascns only., (Emghasis supplicd)

1

4. The 1d. counsel feri the applicant argued thatte
applicant being an employee belonging to the
scheduled castes category sheould hgve been
trgnsfefred cnly for very strong reascns
and no such reascn was adduced by the
gompetent authority while issuing the transfer
order, Furthermore it was also apparent

of the Railway Board(supra)
from the said crderlthat even uhen such
transfers were ordered in very rare circumstancesy
thé same were to.be.subject to the availablity of
residential duarters at the place of new posting.
Since the authorities did not provide any
quarter to the applicant at Naini or Mirzaeur
where he was subseguently transferred, the only
inference, in view of the 1d, counsel would
- pe that the accommodatidn allotted to him
at Aligarh could be retained, by him, The 1d.
counsel pointed out that thocugh it was ngthp.cifically
alleged against him, the applicant had come to
know that some f#189 and mischievous complaints

hau been made against him and therefore he had
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requested in his representation that the same may
be investigated through a proper enquiry; since this

was not dcne it was clear that the transfer
order had been issued cn the basis of unsubstsntiated
allegation by 1nt§restedéarties and such orders
were therefore unjustified and illegal, The autho:ities
hed ultimestely set right the injustice and broucht
the applicant bpgck tc Aligerh which action
sutomstically justified the retention of the
a.commocaticn by the applicant, The 1ld, counsel
further submitted that the applicant was a low
Faid employee belonging to the schecvuled caste
and the authorties were virtually threatening

half
to tske away/of his salaly by way of deductions
on account of rent,
S. The respondents have controverted the clzim
of the applicant, The 1ld, counsel for the respcndents
highlighted the fact: that the Railuay Board's
letter mentioned above does not place a total
prohibition of\ transfer of SC/ST employees which
is permitted if required in ths exigency of service,
He pointed out that for this reason, the transfer
order could not be deemed to be illegal when
Jthrough the movement of the applicant

it had alreay besn made effectivef/tc the new

place of posting, The second posting to Mirzapur
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was also on account of the promotion of

the applicant, The 1d, counsel submitted that

re-transfer tq Aligarh was after an interval

of 3 to 4 years and was made due to the request

of the applicent made on compassionate ground,
,Leiler

He drsw attentioqﬁBoard;rwgarding allotment

of accommodation(Annexure R-1) which

prescribes thet the priority for allotment

could be retained at the same station only if

re-transfer takes place within a period of 12 months,

6. I have considered the arguments of

the learned counsel on both sides and have also

gone through the recoras, While it is correct

that the transfer of SC/ST employeeg is to be

made outside the native districts or adjoining

districts only in very rare cases, this does not

involve a total ban and the authorities can

effect such transfers if méde in the exigencies

of service, Whether such an exigency

existed in the czse of the applicant is a matter

awd
to be judged by the compstent authoritypcannot

be questioned unless it can be shouwn that the transfer

was made on extraneous consideragtions or due to malafide,
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There is nothing in the application nor in the
argument of the learned ccunsel for the applicant
which woulu indicate malafice on the part of the
competent authcrity, Therefore, the applicant

cannot seek the relief on the basis that the

tregnsfer was ipao ﬁégtn/unjustified and

illegal, Howsver, the applicant is relatively on
‘strongar giound when he pleads that no quarter

wzs allotted to him either at Naini or at Mirzapur,
The clear implication of the Railway Board instructions
of 1975(Annexure A-1) is that SC/ST candidates should
not be transferred where they cannot be provided
residential accommodation, The applicant alleges that
Nno quarter was allotted to him at Naini or Mirzapur,
This i§ not denied by the responacents, It would have been
a different matter if the respondents had shown that
accommocation was offered to him but he had refused to
accept the same, In the circumstances it would appezr
to be a natural corcllary of the 1975 Railuway

Board's Order that the applicant could retain

the accommodation at td:irﬁ;riginal place of

posting, In the present case, the applicant

has come back to Aligarh though after an interval

of theee years, The record further shows

that though he was transferred from Aligarh in
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hcuse vgcated from him . , orly in January,1¢8¢

16€6, the first attempt was msde to get the

vide letter cated 24,1.89 (Annexure A-6), Thus
the authorities were either mih6ful of
the problems of the applicant or lax in
_took
their duties that they/no action for nearly
three years against him, In the
circumstances' their action tc declare the
occupa.t&@n unsuthcrised andcﬁfdsparge the
- being

penal rent from the applicant/ posted back

i to Aligérm_raises ca: presumption against their
bongfidey .
7. In the above circumstgnces, I find
that while the order of transfer of the agpplicant
cannoct be questioned, the retention of the quarter
by the applicant in Aligarh is justified in
the light ofthe above order of the Railway

\,/ | Board of 1675 regarding the terms under which
such a transfer wvasto take effect, This being
80, it was . -~ wreng on the the part of the
ruspondents to ask the applicant to stand

ayain in the queue on his reposting at Aligarh

and to wait his turn for allotment of a quarter,
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If the authorities were in a position to offer
alternative aﬁcommodation at his new place

of posting then the retention of the gquarter at
Aligarh would have been unjustified, In that event
they should have taken action promptly for vacation
of the gquarter at Aligarh instead of waiting

till the time, the applicant was re-posted back.,
The applicant states that the respondents have

been charging double the normal rent i.e.R.85/-

per month, The respondents are directed not to
charge the rent from the applicant higher than this
for the period he was posted outside Aligarh and
they should regularise the accommodation in

favour of the applicant from the date he rejoined
back at Aligarh, Since the applicant is stated to be
due for superannuation within a pericd of six
months, the respondents will issus necessaly orders
within a period of three months from th= date

of receipt of this order,

The O,A, is allowed as sbove, There will

be no order as to costs,
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