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IN THE CENTRAL. ADMINISTRATIVE TRIBUNAL
' NEW DELHI

O.A. No. 2293/91
TACRK

[8:2-93

DATE OF DECISION

Shri P.S. Sharma ~ Petitioner

Advocate for the Petitioner(s)
.

Versus

Ministry ef Defence threugh its
Segretary and QOthers Respondent s

Mrs. Raj Kumari Chepra Advocate for the Respondent(s)

The Hon’ble Mr. S.P. Mukerji, Vice-Chairman

@ The Eon’ble Mr. J.P. Sharma, Member (J)

Whether Reporters of local papers may be allowed to see the Judgemernt ? %
2. To be referred to the Reporter or not ? : “K
3. Whether their Lordships wish to see the fair copy of the Judgement ? /A

(J.P. SHARMA) ‘ (S .P. MUKERJI)
MEMBZE r(J) _ V ICE~GHA IRMAN




Hen'ble Shri J.P. Sharma, Member (J)

IN THE GENTRAL ADMINISTRAT IVE Tamu' f'/ :

PRIK\CIPAL BE\JG'I NEW DELHI

0.A. NO.2293/91 . DATE OF DECISION ;: [§-293

Shri P.5. Sharma  ...Moplicant
Versus

lMinistry ef Defence threugh .. .Respendents

its Secretary and Others .

@Ral

Hen'ble Shri S.P. Mukerji, Vice-Chairman

For the Applicant «..5hri K.K. Rai, Geunsel

Fer the Respendents _ .+ Mrs. RaJ Kumari Chepra,
: Geunsel

JUDGEMENT

{DEL IVERED BY HON! ax.r-: SHRI J.P. SHARMA MEMBER (J))

The spplicant jeined Ministry ef Defence in MES

as Superintendent (B/R) Grade II en 2.11.1963 and ebtained
: (

quasi-permanent status after three years, i.e., w.e.f.

2.11.1966. The gpplicant applied for the pest ef Assistant

Engineer bin Central Ware Heusing Ccrpora-tiod where he joihe
after being relieved fpem MES wee . f. 15.11.1976. After |
je ininé the Central .Ware Heusing Gerperatien as Assistant
Engineer, the applicant applied te the Ministry ef Defence i
pre-rata gr':‘ant of pensiar; for the period'h.e has werked in
MES‘ and alse sent reminders en 4.2.1938, 20~.2.-l988, 2'?;1.3.;179'
and 4.5.1989. The applicant was infermed that he shoﬁld_

submit his case fer pensien with respendent Ne.l and the

.0;20'.



~applicant again submitted the same with reminders sent on

2.8.1989 and 23.12.1290. The spplicant was infermed by

the respendents vide letter dt.18.1.1291 regarding the
decisien taken en 10.1.1991 l:_ay’Engineer-in-Chief Branch, -
Army Headquarters, New Delhi. The said erder is repreduced
below:-

"2. Min. ef Defence have given the fellewing decisien :-

"In sbsentia cenfirmatien of empleyee whe resigned

frem service is net in erder, If ygersgn wishe s
te better his prespects even while’he is temperary, he

sheuld net expect te be given special consideratien by
way ef pro,tectlng_hls rlghts for cenfirmatien in a pest
which he theugh fit te 1éave.

Deptt. of Persen el & Training Estt(D) sectien's

OM Ne .13011/2/388/Estt.- (D) dated C9 Aug.83 have alse
directed fer cancellatien of errencous cenfimatien which

was passed in centraventien of existing Rudes/instructien®

: v 3 ide r let
dnde £ 18 Yo hfe BIY® Jeguments roce fyeq vide yeur lettér

2, In this é::)pliCatien under Sectien 19:ef the
Administrative Tribunals Act, 1985, -the spplicant has challe‘ngeiﬁ?:
the erder dt.10.1.1991 passed by the respsndents Nes.lL and 2 7
having the grievance that the respendents are seeking te
wi‘thdr‘dw the cenfirmatien granted te him wvide lefc,ter
censequently

dt.5.9.1986 cenfirming him w.e .f. 1.4.1976 and alse/refusing

ore-rata pensien

3 The applicant has averred in the applicatien that

cenfirmatien was granted te him in th& peried when he was in
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actuval em;ﬁlayment of the- res;:sndenfs'. If .theapplican;:,hié mt
been confirmed in due ceurse ef time befere jeining the
Central Ware Hausing Cerperatien, then he is met at fault.
His cenfimatien we .f. 1.4.1976 goés te "shew that he was

in every case eligible en the availability ef permanent
vacancy and that he was censidered by the duly censtituted
DPC fer cenfirmatien. The mere faci_: that the erder of

cenfirmatien was issued on 5,7.1986 sheuld net be taken

a2s a greund that the applicgnt ceuld have been cenfirmed frem

~ .é a retrespective dafe. In fact the cenfirmatien ;rders are
always passed subsequently giving cenfirmatien in the
sppeintment with retrespective date en the availabi'lit:y |
ef the vacancy.

4. The respendents centested the applicatien and stated that

' : in A
the applicant has been cenfirmed/asbsentia and that was an
erreneeus erder of confirmatien which has been right'ly erdered
to be withdrawn by the impugned erder dt.1C.1.1991. It is

further stated thst absentia cenfirmatien ceuld be pessible .

in these cases where the efficers held a lien en the specific

peint ef time when cenfirmatien is censidered. It is further

*
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~ of cenfirmatien is justified and alsegnen grant o f pre<rata

A

stated that the OM dt.9.3.1988 ef DOPRT empowers the Gevernment

te cancel the errenesus cenfimatisn orde'r pro.vided sdch
order is made in centraventien eof the exiStihg Rule s/instruc.tigh
whether statutery er :dministra’;ive or es:xecutivef The gplicant
left the Department fer j-oini;'xg Ceﬁtral Ware Hgusing
Corperation sn deputatien and was relie ved en 15.11.1976. At
that time he was pérmanently abserbed in Central W;re Hogsing
Cerperation. When the mpplicant left the deparme)nt_’ he

was net aypermanent gnpl'oyee of the department. It. is further
stated that unless ap irldividl;lal is a permanent Gevernment
servant, he 1is net entitled teo pre-rata pensienary benefits,
In view of this, it is stated that the order of withdrawal

erder of

pensien te the gpplicant.

5.  The applicant has alse filed rejeinder reiterating the
same facts. It ‘is stated thast reference te the ,OM anre xed

as Annexure RJ-3 te the ceunter is net applicxab'le te the case of
the gpplicant. The gpplicant was given cenfirmatien net fer

a date when he was net in service. He was accerded cenfimmatien

for the peried when he had really werked.

B, e have heard the learned counsél fer the parties at
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dt.4.9.1985. This gees to show that ene Harbans Lal Sharma

length and hawe gone threugh the recerd of the case. The

issue inwelved in this case 1s vhethar a persen can be
cenfirmed while en deput-tien in ansther erganisatien and is

abserbed there subsequently? In the present case, the applic;mf )
lien was retained in the department, Ministry of Defence till
Nevember, 1979. While the appl icant was on deputatien, he

was asked by the letter dt.7.1.1988 (Anmexure B) to dpesit

pensien/leave salary, centributien te the Gevernment
treasury fer the peried frem 16.11.1966 te 15.11.1979.

In pursuance te this letter, the applicant has depesited

° sum of 1.4010.40 by the letter dt.3.1.1988 te the Gevernment
treasury. @A challan of the decesit has alse been encl;sed
with the said letter. It is subseq_uent te this that the present 4
erder of ‘caafirmatian dt.S.‘9.l986 {(Anne xure A)» was issued.,

Aleng with the rejeinder, the applicant has alse filed gereral

erder of cenfirmatien of some Superintendent (B/R) II with

effect from the date sham against each of them (Anexure RJ4)

was cenfirmed frem 1.4.1976 and his lien was terminated frem

31.10.1979. This actually gees te shew that even seme of the

efficers whese lien was retained in the departent were

confirmed frem earlier date by the subsequent erder by CANG.
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This erder of confirmatien alse goes ts shew that certain

persens have been cenfirmed even after t'e ir superannuatien
er death. Thus the Cententisn of the 1learned Ceunsel fer
the respendents that the cenfirmatien can enly be dene

when the incumbent ig in active service with the dep artment
canmet be sccepted particularfly in the circumstances when

the lien ef the persen cencerred has been retained in the
department and the date of cenfirmatien relates»to the peried
when such iﬁcumbent has actually werked in the deﬁartment.
From anether angle alse, the cenfirmgtien cannet depend eon

the sweet will of the respendents. The learned ceunsel fer

the applicant has referred te the case of Shiv Kumar Sharma

Vs. Haryana State Electricity Beard, reperted in 1938(3) ATC 792

where the Hen'ble Supreme Court ebse rved as fellews :-

"The archaic rule of confirmatien, still in ferce, gives

3 scepe te the executive autherities te act arbitrarily

er mala fide giving rise te unnecessary litigatiens. It is

high time that the Gewernment and ether autherities sheuld

think ever the matter and relieve the Gevernment Servant s

of beceming victims ef arbitrary actiens...®

The learned ceunsel has alse referred te the case of S .B.Patwardhan

Vs. State of Maharashtra, reperted in 1977(3)SCC 399 whe re the

Hon'ble Supreme Court held as fellews :-

"enfirmatian is ene of the inglerieus uncergainties of
Gevernment service depending reither en efficiency of the

incumbe nt ner en the availability ef substantive vacancies,

A glaring instance widely knewn in a pert eof eur ceuntry

is of a distinguished member of the judiciary whe was

cenfirmed as a District Julge years after he was cenfirmed as
a Judge eof the High Court. It is en the record of the se writ

petitiens that efficiating Deputy Engireers were net
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cenfirmed even theugh substantive vacancies were
available in which they ceuld have been Cenfirmed. It
shews that cenfirmatien dees net have to cenferm te any
set rules and whether an empleyee sheuld be cenfirmed or

et depends en the sweet will and pleasure of the
government."

1. In view of the zbeve specific law en the peint, the

reSperxienfc_s Cannet pass any erder te the detrimend eof the

Ce ncerned persen subsequently if such an erder results te

his pre judice. 1In the present case, the aplicant was duly
cenfimed in his tum by the erder dt.5.9.1986 but when he
spplied for pre-rata grant ef pensien, the aferesaid erder
wasﬁésire;?d te be cancelled. This earlier corf irmatien cannet

be said te be erreneeus because the spplicant has a vested right

te stand confirmed ip any case frem the d ate vhen eone of his

juniers has been cenfirmed if he is etherwise feund fit. During
the ceurse of the arguments, the learned ceunsel Br the

aoplicant peinted eut that the c ase of the applicant was

censidered by duly censtituted DpC foer cenfirmatien aleng

with ethers and he was feund f-i‘t.' An agdministrative erder,
therefore, subsequently cannet unde the recemmendatiens ef the
DPC which has alre ady been accepted, If any ether view is taken
of the matter that the Confirmatien made be withdrawn, ‘then such
an act shall be arbitrary iq as much as the persen standing

junier te the confirmed peérsen will gain an advantage ever such

cenfirmed persen.
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8. The applicant has gene from Central Governrnenf Department

te the cerperatien, i.e., Central Ware Heusing Corperatien,
which is whelly swned by £he Central Gwrment . The
applicant was earlier. ;ent en deputatien and his lien was duly
retaired in the parent departmer_)t.upta Nevember, 1579.

There after he was abserbed under relevant instructiens with thé

’Canser}t of th& parent departmeht in the Gentral Ware Housing

Cerperatien. Thus tﬁe applicant cannet be put te a disadvantagee us
pesitien because the res;aendent/s h ave é’very right te ebject

te the sbserptien ef the applicant in the Central Wére Heusing
Corperetion where he has earlier gene with the censent eof the

perent department en deputatien. Even otherwise alse if a

persen has gene en deputatien,as the aplicant was, on the reld@vant

date and any advantage has accrued te his junier in the parent

department, then the person whe is endeputatien is entitled - 4

te the same advantage if etherwise found fit. Same is the case
here. Thys the erder of cenfirmatien dt.5.9.1986 is the erder

passed after due censideratisn by the respendents, ‘i.e., Engineer-

in-Chief, Western Cemmand, Chandi Mandir and cannet be withdrawn.

9. In view of the abeve facts and circumstances, the
applicatien is sllewed with the fellewing directiens :-

The impugned erder dt.10.1.1991 (Annmexure R2) is quashed
and the applicant shall be deened te be cehfirmed empleyee

of respendent Ne,1 and shall be entitled as per extant

b
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Rules te payment ef pre-rata pensien. The respendents

are directed te cemply with the abeve d irectiens within

a peried ef three menths frem the date of receipt of a

cepy ef the judgement. In the circumstances, the parties

shall bear theiz swn cests. ‘

; d% 9'1 i&/

(J.P. SHARMA) g (S .P. MOKERJI)
MamER (J) R8s - VICE_CHAIRMAN
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MP 16B6/93 in 0A 2203/91
01.06.93

Present: Sh. K.K. Rai, Counsel for the petitioner

Mrs.Rajkumari Chopra, counsel for the respondents

o8 MP  1606/93 has fi]ed‘by the respondents in the main
0& No. 2293/91 which is decided on 12.2.93. In the said
decision; the impugned order dated 10.1.91 was qaushed and the
petitioner was deemed to be _confirmed employee of the
respondents No.l. Accordingly, the petitioner was held to be

entitled to the payment of pro-rata pention as per extant

rules. The respondents were, therefore, directed to comply-

with the above directions by way of giving pro-rata pention
within a period of 3 manths from the date of receipt of a copy
of the judgement. & copy of the judgement was sent to the

respondents by the Registry on 02.03.93.

In the MP, the respondents have prayed for further
time for 6 ~months - or upto 31.1@.%2’ to implement = this
judgement. After consideration of the matter, we are of the
opinion that the respondents should implement the judgement as
expeditiously as possible but within 30.09.93. The MP is

/‘
disposed of accordingly.
/ ' | :
|

(J.P.Sharma) . (I.K. Rasgotrd)
\

Member (J) ‘ | Member (4)




