
IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
NEW DELHI

O.A. No. 2293191
Tooamx

DATE OF DECISION.

Shri P .3 . Sharma Petitioner

Shri K.K. Rai
Advocate for the Petitioner(s)

Versus

Ministry ©f Defence through its
Respondent s

Mrs. Raj Kumari Ghepra _Advocate for the Respondent(s)

CORAM

The Hon'ble Mr. S .P, Muicerji, Vice-Chairman

^ITie Kon'ble Mr. J .P. Sh arm a. Membe r (J)

1. Whether Reporters of local papers may be allowed to see theJudgement ?

2. To be referred to the Reporter or not ? ^
3. Whether their Lordships wish to see thefair copy of theJudgement ?

(J.P. SHARMA)
membhr(j)

{S.P. MUKERJI)
VKS-OiAIRMiAH



IN THE CENTfViL AQAlINl3Ta^\T IVE TRIBU)
PRIiXiFAL BENCH, NEW DELHI

SIS' * *

O.A. NO.2293/91

Shri P .3 . Shairoa

Ve r su s

Ministry @f Defence threugh
its Secretary and Others

date of decision :

•. .j^pl ic ant

.. .Re sp®ndents

QDram

Hsn'ble Shri S.P. Mukerji, Vice-Ghairman
Hnn'b.le Shri J .P. Sharma, Metnber (J)

Fsr the ^plicant

Far the Re snindents

...Shri K. K. Rai, Caunsel

...Mrs. Raj Kumari Cheprs,
G®unsel

-VDELIVEHED BY HON'BLE SHRI J. SiARf^U, ,m©ER (j))

The applicant j®ined Ministry ®f Defence in MES

as Superintendent (B/R) Grade II »n 2.11.1963 and obtained

qua^i-permanent status after three years, i.e., w.e.f,

2.11.1966. The applicant ^plied fer the p®st ®f Assistant

Engineer in Central Ware Reusing C®rp©rati®n where he j#ined

after being relieved fr®m aIES w.e.f. 15.11.1976. After

jtfining the Central Ware Housing C©rp®rati«n as Assistant

Engineer, the applicant 4)plied t® the Ministry •f Defence f»r

pre-rata grant ®f pensian fer "Uie peried he has worked in

iMES and als® sent reminders en 4.2.1938, 20.2.1983, 31.3.1988

and 4.5.1989. The applicant was informed that he sheuld

submit his case fer pension with re pendent Ne .1 and the
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applicant again submitted the same with reminders sent •n

2.3.1989 and 28.12.1990, Th' .applicant was informed by

the respendents vide letter dt .18 .1.1991 regarding the

decision taken ®n 10.1.1991 by Engineer-in-Ghief Branch,

Army Headquarters, New Delhi. The said order is reproduced

"2. Min. of Defence have gi^yen the following decision

"In absentia confirmation @f en'̂ >l®yee wh© resigned
from service is net in ©rder. If ^jerson wishes
t® better his prospects even while'he is tenp©rary, he
should not ejoect t© be,given ^ecial cdnsideration by

?!rights fer csnfirmation in a oestwhich he tnough fit t© leave.

Deptt. of Persen iel S. Training Estt(O) section's
CM N® .13011/2/38/Estt.—(D) dated 09 Aug .83 have also
directed for cancellation of erroneous c©nfirmatien vhich
was passed in centravention ©f existing Rule s/ins true tie n !•

view of aborve documents received vide your letter
under reference are re turned herewith ." ^

2. In this application under Section 19-of the

Administrative Tribunals Act, 1985, the applicant has challenged I

the order dt.10.1.1991 passed by the respondents N©s .1 .T.nd 2

having the grievance that the respondents are seeking to

v/ithdraw the confirmation granted t@ him vide letter

c® nsequently
dt.5.9.1986 confirming him w.e .f. 1.4.1976 and als®/refusing

,pr«-rata pension,;

3. The applicant has averred in the 4)plicati®n that

confirmation was granted t© him in the period when he was in
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actual empleyoent ®f the respondents- If the^ppl leant has n»t

been confirmed in due ceurse ®f time before joining the

Central Ware Housing Gerporation, then he is n®t at fault.

His cenfirmatien w.e.f. 1.4.1976 g©es tn show that he was

in every case eligible on the availability of permanent

vacancy and that he was considered by the duly csnstituted

iiPG for confirmation. The mere fact that the order of

confirmation was issued on 5,9.1986 should not be taken

as a ground that the applicant could have been c©nf irmed fr-m

a retrospective date. In fact the confirmation orders are

always passed subsequently giving confirmation in the

appointment vi/ith retrospective date on the availability

of the vacancy.

4, The respondents contested the application and stated that

the ^jplicant has been c» nf irmed^abse nt ia and that was an

»

erroneous order ©f confirmation vhich has been rightly ordered

•te be withdrawn by the inpugned order dt .IC.l .1991. It is

further stated that absentia confirmation could be possible

in those cases vhere the officers held a lien on the soecific

point ©f time when confirmation is censidered. It is further

. - . 4. . •
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stated that the OM dt.9.3.1988 ,f DOP&T empewrs the G,ve
rnment

t® ca.ncel the errnnesus c«nfirmstisn ®rder previded such

order is made in centrav^^ntien ef the existing Rule s/instructiens

vyhether statutory ®r administrative or executive. The applicant

left the Department f®r joining Central Ware Housing

•rp^ration on deputation and was relieved ®n 15,11.1976.

that time he was permanently absorbed in Central Ware Ho
us ing

Corporation. Vihen the ^jplicant left the deparrtie.nt

was not a permanent enployee ©f the department. It is furthe

stated that unless an individual is a permanent Government

servant, he is net entitled to pro-rata pensionary benefits.

In view of this, it is stated that the ©rder ©f v/ithdrawal

0 IT 0 fof cenfirmatien is justified ni-d alse^nan grant of pro-rata

pension to the applicant.

5. The applicant has also filed rejoinder reiterating the

same facts. It is stated that reference to ihe OPvl anr«xed

as An-iexure aj-3 to the counter is not applicable to the case of

the i^plicant. The ^pllcant was given confirmation not for

a date ^^en hw was not in service. He was accorded confirmation

ir the period vhen he had really vyerked.

6. vfe have heard the learned counsA for the parties at
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length arKi have gone through the record of the
Case . The

issue involved in this case is vhether a person can be

confirmf>d Wiile on deputation in an© the r organisation and is

abserbed there subsequently? In the present case, the applicant*

lien was retained in the dep artnne nt, Ministry of Defence till

r^ve.Tiber, 1979. ^ile.the applicant was on deputation, he

was asked by the letter dt.7.1.1933 (Annexure B) to^feposit

pensien/le ave salary, contribution t® the Government

treasury for the period from 16.11.1966 t© 15.11.1979.

In pursuance t^ this letter, the applicant has deposited

a sum of Rs.4010.40 by the letter dt.3.1.1938 t® the Government

treasury. Tk challan of the deposit has also been enclosed

with the said letter. It is subsequent te this that the present

©rvJer of ccnfirmation dt,5.9.1986 (An.iexure A) was issued.

Along with the rejoinder, the applicant has also filed general

order of cenfirmation ©f seme Superintendent (B/R)1I with

effect frem the date ahcvfi against each of them (An e xure RJ4j

dt .4.9.1985. This goes to shew that ©ne Harbans Lai Sharma

was confirmed from 1.4.1976 and his lien was terminated from

31.10.1979. This actually goes t® show that even seme of the

officers whose lien was retained in the depart rent were

confirimed from earlier date by the subsequent order by CAiNC.

. 6. • •



This .rder .f c»nfirmjtion alse goes to show thet certain

persons heve been oenfir^d even after tie ir s,iperannuati.n

•r death. Thus the c.ntention of the learned counsel for

the respondents that the confIrraatien can only be dene '

the incumbent la in active service with the department

cannot be accepted particularly in the circumstances when

the lien of the person concerned has been retained in the
departnnent and the date of cenfirmati^n relates te the peried
when such incumbent has actually werked in the department.

Fr®m another angle als®, the cpjnfIrmijti^n canr«»t depend ©n
the svieet will •f the respondents. The learned counsel fer

the applic,.nt has referred to the case of Shlv Kumar Sharma

Vs. Haryana otate Electricity Board, reported In 1933(3) aTG 792

where the Hon'ble Supre,Tie Court observed as follows

•The archaic rule ®f c© nf irmat 1® n, still in force, gives
a sc®pe t® the executive authorities to act arbitrarily

unnecessary litigations. It ishigh time thdt the Government and other authorities should
matter and relieve the Government Servants

®f becoming victims of arbitr.iry actions...•

The learned counsel has also referred t© the case of S.8.Patwardhan

Vs. State ©f Maharashtra, reported in 1977(3)3CC 399 where the

Hen'ble Supreme Court held as fellows

•Co nf irmat
Go vernment
incumbe nt
A gl ar ing
is of a di
c® nf irmed

a Judge ©f
pe titi® ns

ien is one of the inglirrious uncertainties @f
service depe nding ne ither ©n efficiency of the

!^r ®n the avail ab11 ity of substantive vacancies.
insttKHce widely known in a pert ©f ©ur country
stinguished member ©f the judiciary who was

u ^ Ju3 ge ye .srs after he was cenfirmed asthe High Court. It is on the record of tie se writ
that officiating Deputy Engineers were not
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iJsllSta ^"''stantive vicancies «»
'̂̂ ®y have been confirmed Its ©Wo th^t c©nfirrnatisn does n@t have to c©nf©rm t--'. anv

set rules and vliether an e.mplgyee should be confirmedTr
n®t depends ®n the sweet will and -leisure af the
gevernment." ^sure ©t the

7. In viewuf the above spec ific 1aw on the point, the

re^ondents cannot pass any order to the detrimenifi ©f the

concerned person subsequently if such an order results to

his prejudice. In the present case, the applicant was duly

confirmed in his turn by the order dt.5.9.1986 but when he

applieo for pro-rata grant ©f pension, the aforesaid ©rder

wasiitesire-d t© be cancelled. This earlier corf irmation cannot

be said to be erroneous because the ^plicant has a vested right

to stand confirmed in any case fr©m the date vhen one ©f his

juniors has been confirmed if he is otherwise found fit. During

the course of the arguments, the learned counsel fer the

applicant pointed ©ut that the case ©f the applicant was

considered by duly constituted DPG f©r confirmation al©ng

with others and he was found fit. An administrative ©rder,
therefore, subsequently cannst undo the recommendations of the
OPC #,ich h« »lre.dy been eccepted . If any ether view is taken
of the matter that the cenfi^atien made be withdrawn, •then such
an act shall be arbitrary In as much as the persen standing
junler te the confirmed persen will gain an advantage .ver such
confirmed person.

•. .8 ..'



3. The applicant has gene from Central Gevernment Department
t@ the corperati#n, i.e., Central Ware Hsusing Gerp»rati»n,

vhich is v^elly Qwned by the Central Gavernment. The

applicant was earlier sent ®n deputati®n and his 1
ien was duly

retained in the parent department up to isi®vember, 1979.

Thereafter he was absorbed under relevant instructions with th®

consent of the parent departmebt in the Central Ware Housing

^^rporation. Thus the applicant cannot be put t© a disadvantageous

position because the respondents have e'very right t@ object

to the absorption of the applicant in the Central Ware Mousing

Corporation \flhere.he has earlier gone with the consent of the

parent department on cteputation. Even otherwise also if

person has gone on deputation,as the applicant was, on the relevant

date and any advantage has accrued to his junior in the parent

department, then the person who is on deputation is entitled

to the same advantage if otherwise found fit. Same is the case

here. Thus the order of confirmation dt.5.9.1986 is the ®rde:

passed after due consideration by the respondents, i.e.. Engineer-

in-Chief, Vfestern Command, Chandi Mandir and cannot be v/ithdrav/n.

9. In view of the above f^cts and circumstances, the

application is allowed with the following directions

The impugned ©rde r dt .10.1.1991 (Anne xure R2) is quashed
and the applicant shall be deef®d to be confirmed enployee
of respondent No .1 ^nd shall be entitled as per extant

• . 9 • • •



Hul© s t.© p^yniorTt pr©—rat^ p©nsi©n« Th© re sp© nde nts
ars diroctsd t# cstiply with th© ahsv© d ixsctisns within

a period of three tnonths from the date of receipt of a
copy of the judgement. In the circumstances, the partie
shall bear the is ©^n costs.

(S .P . -KliJK^l)
VICE_GHAiaMANri- 5 2»



MP 1600/93 in OA 2293/91

01.06.93

Present; Sh. K.K. Rai, Counsel for the petitioner

Mrs.Rajkumari Chopra, counsel for the respondents

MP 1600/93 has filed by the respondents in the main

OA No. 2293/91 which is decided on 12.2.93. In the said

decision,- the impugned order dated 10.1.91 was qaushed and the

petitioner was deemed to be confirmed employee of the

respondents No.l. Accordingly, the petitioner, was held to be

entitled to the payment of pro-rata pention as per extant

rules. The respondents were, therefore, directed to comply

with the above directions by way of giving pro-rata pention

within a period of 3 months from the date of receipt of a copy

of the judgement. A copy of the judgement was sent to the

respondents by the Registry on 02.03.93.

In the MP, the respondents have prayed for further

time for 6 months or upto 31.10.93 to implement this

judgement. After consideration of the matter, we are of the

opinion that the respondents should implement the judgement as

expeditiously as possible but within 30.09.93. The MP is

disposed of accordingly.

(J.P.Sharma)

Member (J)

(I.K. Rasgotr|)
Meraber(A)


