IN THE CENTHRAL ADMINISTRATIVE TRIBUNAL @1
PRINCIPAL BENCH: NEW DELHI

1. O.As No, 2227/1991 pate of pecision: V.S,
SHRT P.H, KURIAN .. APPLICANT
VERSIE
UNION OF INDIA & ANOTHER «+ RESPONDENTS

2. O.As No, 2226/1991

SHRI K, SHIVAJI e APPLICANT
VERS'&
UNION OF INDIA & ANOTHER oo RESPONDENTS
CORAMS=

THE HON'SLE MR, JUSTICE RAM PAL SINGH, VICE CHATRMAN(D)

THE HONT'BLE MR, K.J. RAMAN, MEMBER(A)

FOR THE APPLICANTS S/SHRI CHANDRASEKHARAN and
MADHAV PANIKKAR,
Counsel.

FOR THE RESPONDENTS: SHRI P.H. RAMCHANDANI,

Senior Standing Counsel

1. Whether Reporters of the local papers
may be allowed o see the Judgement?

Yes

2 To be referred to the
Reporter or not?

Yol Bk PP Pl Pand,

(JWDGEMENT OF THE BENCH DELIVERED BY HON'SLE
MR. K.J., RAMAN, MEMBER (A) )

JUDGEMENT

The facts, issues and the reliefs claimed in the above
two O,As. 2227/91 and 2226/91 are closely interconnected,
and these twc applications are, therefore, being disposed of

by this common order.
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z 2 The applicant in 0,A, 2227/91 was appointed
to the Indian Adgministrative Service (IAS) on the basis of
the Civil Sgrvices Examination held in 1985, According

to the applicant, in his application form submitted to

the Union Public Service Commission (UPSC) in respect of

S

the said examination, he cgawe ° - the Kerala Cadre as his

first option, before the said examination was helds Ous to
a change in the rules regarding such option, the
successful candidates are etated to have been asked to
exercise their fresh option in the prescribed forme Only
two options were given, namely, allotment to the Home State
or other $tates, It is the case of the applicant that,in this
form of Option,ha had opted for hig home State, i.e., Kerala,
In the 1986 batch of successful candidates, only two officers
were allotted to the IAS from the State of Kerala and the
applicant wes the first in rank between the two, he having
sacured the 74th rank in the All India Merit List, When the
allotment was actually made in 1986, the applicant was
informed that he was allotted to the Orissa Cadre and the
other candidate jb.::: lowsr rank from Kerala, was allotted to the
Kepalh cadre. It is stated thet, immediately on receipt of the
coununic’tion, the applicant contacted the Department of
Por.onngljand was informed that he had erronsously filled
the option form and he was thus denied his home cadre. The
applicant thereafter submitted a representation on 17=11-1986
to the Secretary to the Government of India, Department of
Personnel and Tralning,through the Diresctor, EBSNAA, Mussoorie,
In this representation, the applicant had stated that he was

surprised to see his allotment to Orissa, although he belonged

to the State of Kerala and he had opted for allotment to that

State, The applicant further stated in that representation that
he had secured the first position among the successful candidates
belonging to Kerala appointed on thg basig of the said examination,

and according to the politicy of the Governmant, he should hawe

been allotted to the Kerala cadre, and not the candidate below
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had
him in ranks The applicantfclearly stated that if there
was any errgneous reading of his option form by the cone
cerned official, which had resulted in the above position,

the Department of Personnel should rectify the same.

3e The above representation of the applicant was,
however, rejected by respondent-1 (hereinafter referred to

as respondents) by the issue of the following letters-

"No. 13013/12/86-A15(1)
Government of India
Ministry of Personnel, Public Grievances
and Pension,
(Department of Personnel & Training)

New Delhi, the 13th January, 1987

To

The Director,
'Lal Bahadur Shastri National Academy of
Administration,

¥ MSSOOI,‘[. ‘ UsPo ) .

Subject: 1.A.S. - Allotment of Probationers to
various State Cadre/Joint Cadres -
request for change of cadre

o > .

511',

With reference to your letter No, 12/8/ASP/86
dated the 19th Novembep, 1986, on the subject mentioned
above, 1 am directed to say that the Government of India
have considered the request of Shri P.H, Kurian an Indian
Administrative Service Probationer, but regret that it is

not possible to change his sllotment, which is based on
set princinleg, He may please be informed accordingly,

Yours faithfully,
Sd/=-

(P.No Kohli)
Under Secye to the Govt, of India"

(Emphasis Added)

...oa
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4, Thereaftei/tho applicant submitted another repre=-

~

sentation on 20-12-1989, 1In this representation, apart from
repeating the contents of the previous representation and also
referring to the guide-lines in regard to ~allotment, the
declaration ;

appligant reproduced the actusl optioq‘aubmitt.d by him in
regard to the allotment of cadre, He submitted in this
representation that he had scered’' ocut the second alternative
of rejection of allotment to the home Shate and had indicated :
'T would opt for my home State Kerala's The applicant further
contended that the concérned authorities had arbitrarily misread
his option and had misconstrued the same as if, the applicant
had stateds

I would not opt for my home State Kerala®,
He further pointed out that his earlier representation was
wrongly dealt with as if it was 2 prayer for a change of
cadre from Orissa to Kerala, Hg, therefore, requested that
his claim for allotment to Kerala be reconsidered on the

hasis of facts contained in this representation.

Se This representation also met with the same fate
as hie esarlier representation and it was rejected by the
issue of the impugned order dated 6-56-1991, The impugned
order was in the following terms:=

"No. 13017/6/91=A15(1)
Government of India
Ministry of Personnel, P,G, and Pegnsions
Dept, of Persconnel and Training,

s

New De'hi, the 6th August, 1991
To
The Chief Secretary to the
Gavernment of Orissa,

General Adgministration Dspartment,
Bhubaneswar,

....5
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Subs 1.4,5, (Cadre) Rules, 1954 -~ Request of
Shri PeH. Kurian, I,A.S. (RR, 1986 )for
change of cadre from Orissa to Kerala
Sir,

I am directed to refer to your letter No. AlS/I-
3/90, 12944/Gen,, dated the 15-5-1991 on the subject
mentioned above and to say that this Department has
carefully considered the representation submitted
by Shri PeHe Kurian, I,A,5, (RR. 1986) for his
allotment to Kerala, but it is regretted that his
request cannot be agreed to.

2, Shri Kurian may kindly be informed accordingly.
Yours faithfully,
Sd/-

Under Secretary to the Govt, of India *

6e Being aggrieved with the above order, the applicant
has filed this application under Section 19 of the Administrat ive
Tribunals Act, 1985, seeking the following reliefs s
i) to quash the order dated 6=-8-1981 issued by
the Under Secretary to the Government of India
informing the japplicant that his request for

a change of allotment of Cadre is not possihle;

ii) to reallot the applicant his State Cadre, i.s.

Kerala with due seniority; and

ii1) to pass such other order or orders as may be
deemed fit and proper in the facts and circum-

stances of the cas@,"
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e The facts in the other Original Application

No., 2226/91 may now be briefly noted, That applicant too

was a successful candidéto in the Civil Service Examination

of 1985 and his rank was at Serial No,71 of the Merit List.

He had Opted for allocation to his home State of Bihar, but
according to the pdlicy guide-lines, admittedly, he could not

be allotted to thet State as he was not sufficiently high up

in the Merit List compared to the obther candidates from that

States The applicant has no grievance in this regard. He

has been allotted to Kerala, After his allotment to Kerala, the
applicant submitted a representation dated 9ebe=1991 to the Secretarp,
Department. of Personnel through the proper channel seeking allotment
to Orises cadre,’ if Shri P.H. Kurian, the applicant in the other
O.As :2227/91 wes allotted to the State of Keralas In this
representation, the point taken by the applicant was that

Shri Kurian had been wrongly allotted to the State df Orissa,

ever though he had opted for hig home State of Kerala, If the
wrong .11&«»: had not been given to Shri Kurian, the latter would
have been allotted to Kerala and consequently, the applicant Shpi
Shivaji would not have besn ellotted to Kerals, Persumsbly.

the applicent was not happy with his allotment to Kerals cadre

far away from his home State, The applicant had contended that

he would have then .Lmlottod to some other State, particulerly to
Maharashtra, according to his renk, The applient red slso indi-
cated in his representation that the reallotment of Shpi Kurian

to Kerala Cadre and himself to Orisss Cadre in the place of

Shri Kurian, would not affect any one adversely since these changes
were limited to a few places in the Merit Liste This representation
was, however, turned down by the impuoned order dated 1-8-1991

by the respondents, No reasong were indicated in the impugned

orders Beimg aggrieved, the applicant has filed this applicetion

W/, .oo-\»?




o ¢ to quash the order dated 1-8-1991 passed
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seeking the following reliefsj-

by the Deputy Secretary to the Government
of Kerala;
ii) to allot the appliicent the Orissa Cadre of

the IAS; and

iii) to pass such other order or orders, as

may be deemed fit and proper in the facts

and circumstances of the case,"

Be The basic ground urged by the applicant in 0a 2227/99
is that he had opted for allotment tc his own Home State, Keralas
in the pro’forma in question and thatthe concerned officials

under respondon'o-%:::constru-d and wrongly taken his option ae
for outside his home Statey and the respondents had not applied
their minds properly to ‘i g Licpight' m

of his option and had consequently arbitrarily rejected his
representation for correcting the error in the allotment, which
was against the avowed policy of the Government, The applic ant

in the other 0,A, 2225/91, basically rlies on this very contention
of the appliant, Shri Kurian, and claimg his reliefs peferred to
above as a consequence of the correction of the error of sllotment
in respmct of Shri Kurian, Both these applicants have averred t'at
the reallotments claimed by both of them, if allowed, would not
cause any prejudice to any other persog, as the impact of such

re-allotment would be very limited,

9. Respondent=2, the UPSC hmwe neither filed any
reply nor have they entered appearance. It does not appsar they

8¥%¢: in any manner substantially involved in this controversy,
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10, The:respondents have filed replies in both the
applications, These replies generally refer to the policy of
allotment of "insiders" and "outsiders" and the proportion of
allotment thereof, etc, The essence ©f the argument of the res-
pondente in both the cases, is that Shri Kurian, the applicant in

O 2227/91 had expressed his desire not to be allocated to his Home

State, Kerala, and, therefore, he was allotted to Orissa in accordancs

with the policy guide~lines. It is denied that the applicant had
opted for allotment to his home State in the prescribed pro forma.
It is stated thet a 'plain reading of the declaration' of the
applicant, Shri Kurian, in the prescribed pro forme indicated
that he did not want to go to his home State, There is w wvague
statement that it would not bs adminisgratively feasible to make
any change in the allotment which wes made in 1986, What exactly
j or indicgted

was the diffioulty is not explninoqlin the replys It is stated
that the claims made in thooq/:::lications amount to a cese of
"mutual transfer which is not permissible according to the peliocy
adopteds In regard to Shri Shivaji, it is contended that his
claim his hypothetical, and in any case even if Shpi Kuries's
allotment is changed to Kerala, he would not have any claim for
allotment to Orissa as statedd by ﬁim. Even though it ig stated

that acceptance of the request of the applicant would have "sericus

)
repercussiong, no indication thereof ufe given in the reply.

M. The applicants have submitted rejoinders reitepating

their contentions in the applications, It has been pointed out the
recently

a change of allotment from Punjab to Haryana Cadre has )glq‘afzbwﬁf

to an appointee of 1986 belonging to the same batch as these twc

applicantss, It is, therefore, contended tht it is wrong

part of the respondents to szy that such re-=allotments are never

done, It is also further clarified that Shri Shivaji has seught

allotment to Kerala only in order to minimise the repersussions of

the change caused by the error on the part of the respondents,

(99 _ kil




It is stated that Shri Shivaji 4@ not averse to allotment to

Maharashtra cadre in accordance with his rank in the Merit List,

12 The case has been heard when Shri ChandrasekRazen
the learned counsel for the two applicants,and Shri P.H, Ramachandan:
the leamned counsel for the reapondents,aubmittcd their arguments,

oh: the lines indiczted above,

13 The learned counsel for the applicants further
explained that the changes sought for in the allotment would
affect only four persons, namely Sarvashri K, Shivaji, fe Shukia,
Subrat Ratho and K<Ke Gupta, apart from Shpi Kurian, He stated
that’out of these persons Shri K.K, Gupta left service long age.
According to the larnad couﬁssl/ihiviui. no prejudice would be
caused and there would be no administrative problem in acceding
to the request of the applicants in these cases by way of re-
@llotment of Shri Kurian to Kerala Cadre and Shri Shivaiji te
Orissa Cadre., The learned counsel also pointed out that the
applicant had indeed opted for allotment to the State of Keral.

in the prescribed: pro forma.

14, The learned counsel for the respondents,
other hand,vehemently contended that the applicant was correct

taken to have opted for allotment outside Kerala, He referred

to the form in question)and the word scored off there and stat
that om’a plain reading of the declaration in the said pro fomm

it was properly considersd th:t the applicant had nct opted foi
allotment to his home Statees He stated that in any case besing a
IAS selectee, the apnl%:;:t ought not/;gve made an ambiguous

declaration) and if hq[committed any error, he should blame himself,
"
and there was no justification for changig the allotment at this

stages In reply to our gueries, the learned counsel stated that
in accemredating the applicants in the twe cadres,
here would be administrative problamsgd When he was asked to explal
what these were, he stated fhat the appointees were initial.y estey

to various States to gather experience. and to absort Lie ambisnce

On
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in L these. , States and aftep having done so, it would not be

appropriate to detach them from those surroundings ad post
would

to other $tates where they/have to begin anew all over again,

He could not give us any further instances of repercussions

or problems in ipeeslleteenty .

15 The respondents have fumished the pro forme for
' \
exercise of the optiowas an annexure to the reply, The fomm is

as follows s
" PROF ORMA 1
I’ Shrj/Km. TR NS Ly v __(Roll Nog $= )

am & candidate in the Civil Services Examination, 1985 and

belong to

2. In case, I am finally recommended and appointed
to the I.A,S5, 1 would*/would not like to bs considered for

allocation to the Sgate to which I belong vigz,

Signaturq____‘h

o —

Roll No,

*Strike out which is not applicable"

16, They have also furnished a photostat copy of the
declaration in the said pro_forma submitted by Shri Kurian. The
sald pro forma is as followsge
"PROFORMA 1
I, Shrifkm.  PsHe KURIAN  (Roll No. 149402,
am a cendidate in the Civil Services Exam ination, 1985
and T belong to KERALA State.
2, 1In case, I am finally recommended and appointed to the
TeReSe, I would¥fwesdd not 1like to be considersd for allocstion
to the State to which 1 belong vize KERALA,

Sd/= P.H. Kurian
Signatures 12-4~1986"

=8
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) In the photostet copy annexed to the reply es abovs,
the word m: in Item 2 in the declarstion is not enly thickly
undezlined, but there is also a tick mark jJust sbove the word in
the pro forme, g.tvu!g the hpnoim & if tre applicent himeslfl
had added tedmublad emphesis to the word "not' in the decleretion,
Heg thig been the pesition, there would have been ne case st all
for the applicenty When qo querried the leerned counsel for the
applicant in this recard, he strongly urged that the undezlining
and ticking ef the word *not' in the pre forme wes not from the
hands of the applicent at all, mf/mt:’:tu- been added by the cone
cerned officials in the Department of Pesrsennsl, Ue, theisfuers,
requested the learned ceunssl for the respendents te show ug the
original pro forme given by the applicant, The learned counsel for
the respondents reedily sdmitted that the underlining sne tisking
of the said word 'not’ was the handiwork of someens in the Depertment
of Personngl and not that of the spplicant, e thereafter peprused
the sriginal pre forma which shoyed that the underlining snd tisking
hat been made in pencil by someons and it is not in the ink usesd
by the applicent in filling up the other columne by the spelicent
abd thus confirming that the misleading emphasis is not of the
pesaibly
applicant but that of somsone/in the Departwent of Persennal, The
nett position is that the applicant had cut off the word “wouls’
after the oblique symbel in the said pro forme vide pera 16  abevs,
18, The applicant hes strenuously urged that his Tilling
up the pre forma as above Sould only bs considersd se &n eptien for
pesting in the State of Kerala, i.e. te the effect, 'I would like
to be considered for allecation t@ seccccvcces Korala®, The
eontention of the respondents, on the other hand is, ‘on & plain
reading', the pre forme should be read asi-

'l would not like to be considered foer sllecetisn .......
‘.t‘l"o

O
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19, Ue have given eur aaxious consideration te the contention
of ths respendents as indicated above, The pre forma was expected
to be read, not by a layman, but by - avewed experts regularly
dsaling with these matters in the Department of Persennsl, ang
its hierarchy cen be sxpected te be fully sware of the sbject ang
impert of the said pre formee Even the pre ferme itself s falrly
sbvisus in this regard, ‘Th. pre forma clearly allewe for Lue
Alternatives, and not enly enes It ig not werded as fellews -
*1" woulg not like te be considered ...... Kergls,'
with the footnote or ssterisk requiring the striking sut tie
morg net applicable, If that had been the pesitisen, the striking
of the word "net" er the nen-striking thereef, weulyd indicats the
apprepriste alternative selectad by the candisate, The sctual pre
forma containg a dividing line er eblique or what is called by the
applicent as a selidus, between the twe altematives, namely,
woulg/would nete The asteriek mark is, therefere, preperly
placed en the first alternative (youlg)e It can be regeonably
and nermally be sxpectsd that a candidate epting te be sllstied
ts Kerela would leave the first werd and altemative vize., “weuls"
intact, and alse strike of the second alternative ‘weuly net’.
In this case, the spplicant had left the first altemnetive
visibly intact while at the same time h_hd struck off
the secend altemative (weuld not), but partially, cevering ssly the
first word ‘youlg® in the second alternative, We are eof the spinien
that on a plain reading ef the eption exercised by the spplicant by
persens expected te be familiar with the cbject and intent of the
pre ferma, it eught te have been taken as an eptien fer the first
altermnative in the pre ferma, i.e, alletment of heme Cgeze
of Keralas, Only a persen net familisr with the altemmetives
in questien would consider the eptien exercised by the
applicant as has besn concluded by the respen.

dents in this case, Such a censtructien is very strange ans

000'13
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it does not take mu -ceount the clear previsien of the twe
with an sblique in between,
options and the uﬂmmm tuicel. It appears te us

that seme peren in the office ef the respendents had sbvisugly

-l3=

misconstrued and misread the option of the applicant leading te an

srrer in the alletment of the applicant outside his home State,
Seme
. Even assuming that there was/gmbiguity in the declaretion

since the uord‘gg_tiin the sseond optien was unscered, the respondents
sught te have taken this optm(:ar alletment te Keralk and not

to the centrery, In any case, when the applicant represented abeut the
erronsous allotment immedietely after the erder uo:uoud in 1986 ,and
after he submitted his representation dated 17-11=1986, the appreriate
authoritiss among the respondents should have applied their minde

to the statement of the applicant in his repressntation that he had
indeed eopted for his home State, and praying for the corrsction of any
srrer in the reading of his option, ue fail te mtntﬁ*&u’lﬂy one
would lese anything at that stage if the applicant's contlntlﬁn.‘“\ bl:a
accepted, even by giving him the benefit of doubt )o-d correcting the
errer. Instead of doing se, the respondents had issued the

order dated 13-1-1987 vide para/:uptco It is stated in this

oerder that the allotment ef the applicant sould not be changed

as it was made on set principles, Tho respondents must have

in' regard te ‘set principles*

known very well that thers was ne dhmu‘nw by the applicent

in his representation, It was & question of fact which he hag
reised, This rejection on the basis of ‘set pringiples® which are

not specified even now, wés highly arbitrary:and capricious and

shows lack of preper applicstion of l!.nd) and it cannot be sustained,
The .ppxmnt,.fu:L:umn intsrval again submitted his representa-
tien dated 20=-12-1989 reitsrating the earlisr cententions in mere
dotail, He alse explained how his eptien ought te have been sensi-

dered or reads The leamned seunssl fer the respondents peinted eut th
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the delay in the submission of this representation, Thers is
there was

no doubt f. considerabls delay betwesn the tws reprasentations,

=14

We are, howsver, not inclined te held that this Jelay ha#¥ vitiated

any consideration of the grisvance: of the applicent for the
correction of his srrenseus alletment, The h:o‘omu themse lves

teok cegadisance ef this representation and/bensidered it on merite

and rejectsd the same by the issug of the impugned erder dated 6-8-1991,
There is no centention in regard to laches and @elay reised in the reply
by the respendents, Ue de not think that the remedy eof the griavance
of the applicant in this case ie in any way barred.

7. In the view we are holding as above, that the
respondents committed UQ;;::: in the allotment of the applicant in
1986 by misreading his option, the enly question which remaing is as
te how that errer has to be rectified at this stage, As indicated
by us sarlier u; Jch%!c:i"" we wanted to know whether thers were
any whotmth!édl"lwltho in correcting the srrer and realletting
Shri Kurian te his home State in accerdance with his declarationy
and we have not received any clesar and econvincing reply from the
side of the respondents, The applicants in their rejeinders have
peinted eut thet there have been realletments after sevepal years

of original alletment, Ue are, therefers, of the epinien that,
prims facis, the claim of the applicant, Sht:n:u:.l:\.f::“ gm:u.m:

to his home State should be considered in a pesttivelmenner witheut
or pedgntie:

raising purely academig/questiens. The respondents have not at all
)
been able te rebut the contention of beth the applicanta: that the

realletments weuld not uun‘ any prejudice te ' ‘any perseng

22 The case of the applicant, Shri Shivaji in the
other application ,1. a consequantial one based on that of Shri
Kurian, Thers is substance in his contention that he would not have

besn alletted te Kerala if ne errer had been commiitted in the allotment

74
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of Shri Kurian, There is alse good ssnse in his contentien

 that he is willing te be pested te Orissa instead of Maharashtra, enly witl

te cause
8 -a-[ minimum upsst in the existing alletment,
23. In the centext ef the feregeing, we are of the

®pinion that , primg facis, both the applicants have a very

strong case for the re-alletments claimed by them and it weuld be
that and net a negative

enly faig/their elaims sheuld be considered in a pesitive/manner

by the respendents expeditioeusly,

case
24, In the conspectus of the facts and circumstence$ ef thisg/

we pass the fellewing erdersse

i)  The impugned orders dated 13-1.1987 and
6=8-1991 in G.A, 2227/91, and the impugned
erder dated 1-8-1991 in OA 2226/91 are
set aside,

ii) Respendent-1 shall consider ulletting
~the applicant in OA 2227/91 to his home

cadre of Kerala on the basis that he hadl
epted in 1986 fer pesting te his homs
cadre, Consequently, the Respondent1
shall cons ider realletment of the applicant
in OA 2226/91 as prayed for by him to the
State of Orissa or otherwise; and such
considerationg sheuls be made in beth the
cases in the light of the discussion: sbove,

ii1) Action as in (ii) above shall be cempleted
and the decision communicated to the appli-
cants within a peried of three months fram
the date of receipnt of a sapy of this erder

by respendent-1,

..01‘
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(v)

(vi)

(vii)

(Kede RAMAN)
Member (A)
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If the request of the twe applicants
are not acceded te by the respendents,
they shall issue a fully speaking erder
giving the reasong for their decisions.

If the applicants are aggrisved with the
decisien. taksn by the respendents as abeve
and if so advised, they are at liberty te
avail of remediss under the lew , including
appreach to this Tribunal,

The applications are dispesed of
ascordingly,

There will be no srder as to cests,

T N

(RAM PAL SINGH)
Vice Chairman



