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CINTRAL AOMINISTRATIVE TRISUNAL
PRINCIPAL BENCH
NEW DELHI

- 2151/91 with 1735/91
0.A./T.A. No. /19 Decided on: 31.7.96

- . . s

1. Shri Hari Chand Arora & Anr.
2. diri H.Y. Parthi ’ :

cesse-es APPLICANT(S)

(By shri _ s.Cc.Luthra __ ___~ Adwca3te)
VERSUS
U.0.I1.& anr.
T o e e s %esssse RESPONDENTS
(8y Shri N o Mehta - Advocate)
L RAM

THE HON'BLE SHRI S-R. ADIGE, MEMBER (A)

THE HON'BLE SbRI/ SMT./X¥R.LAKSHMI SWAMINATHAN, MEMBER (J)

1. To be referred to the Reporter or not? Yes

2. hether to be circul@ted to other Benches
of the Tribun2l ? No

g,
(s.R. AMIGE)
Member (A)
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CENTRAL ADMINISTRAT IVE TR IBUNAL, PRINCIPAL BENCH,
NEW DEIHT, |

1).0.A.No, 2151 /9]
-With
2).0.A.N01735/91

' Nis
New Delhi: Dated the 3j— day of July,k 1996
HON'BIE MR. S.R.ADIGE MEMBER (A ),
HON'BIE MRS. LAKSHMI S WAM INATHAN MEMBER (J ).

-

L. Hari Chand Arora, -
s/o Sh, Mool Chand Arora,
working as ACI0=II(G) in
Inte lligence Bureau,

Min, of Home Aff airs, _
R/o 49, 4-Marla Colony, )
Mode 1 fovm, Gurgaon(Haryana)4

2. Rajinder Pal,
S/0 Sh, Jaswant Ram
Working as Assttdl CIO-II1(G)
in Intelligence Bureau, =
Ministry of Home Affairs, GOI, ‘
R/o m‘gcc‘b‘wo Rohtak Haryana) ... ..Applicantsg

0+A.No i =Y4) M

'Shei HiYoParthi. -

$/0 Sh,K L. Parthi,
working as ACIO=I in
Intelligence Bure au,
R/o 8/6%, RoKo.Pur am,

New De lhg, o's00 Applic ant

L - Versus
1. Union of Indig through
Secretary, o
Ministrg of Home Affairs,
New De 14‘_1-110011,
2. Director, :
Intelligence Bure ay,
Ministry of Home Affairs,
North Block; |
New De lhi 0oscee .Respondemaq

By Advocates: Shri SL.luthra ofor the applicants,

Shri N’.S;Mehta, for the respondems;q
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BY HON'BIE MR, S.R.ADIGE M

As both these OAs involve common
question of law and fact, they are be ing disposed
of by this common ordep,

2. ... An0A 2151/91 filed on 1789591 the

applicants Shri H.C ;Arora and Shri Rajinder P31

who were serving in the State Police Service, came
on deputation to Inte lligence Bure au, Ministpy

 of Home Affairs, New Delhi on 2441049 and 11.,5,60

réspective ly Wbi;e on deputat ion they were
appointed as ACIO.II in Inte lligence Bure au
w::e.“?f}?: -3333;78&‘«1 llﬁfb.?}. respectively and were
subsequently permanently absopbed on ACIO~II
W.e s 13686 and 1789 respect ive lyd They
e claiming seniority in the grade of ACIOIL
with effect from the date of their initial
appointment as such while on deputation amd

not f\rom_tt@,,d_ate_ of their permanent 'abSOrption,,
with consequential benefits’ flowing therefromg;

3. Similarly in OA No/1735/0) .filed on
3107491 Shri H.Y,Parthi, who be longed to the
State Police Service and came on deputat iop to

1B, and while on deput at ion was, appointed as

JI0 o 147.61, ACT0=~ II on 189846 and AC I oI

on 2086.78 and Was subsequently permanently
sbsorbed as ACI0-I w,e,f, 146,86, c laims senior ity
in_the grade of ACD-1 with effect from the
date of his:appointmentas ACIO I i’e, 205,78
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and not from the date of his permanent absorption
on 136586, with consequential benefits flowing

therefromo

4, In both the ®As the applicant based
their claims mainly on the judgment of the CAT
Calcutta Benchd ated 20,112.89 in TA No1826/86
MMitra Vs UI & others (Annesurs-Al0)

5, , W have perused that judgment carefullyd
We not ice thaf there is no discussion there in }
the contents of DP & T's O.M. dated 29,5,86

(Ann-exureu-Rl);, which is specifically on the
subject of determination of seniority of persons

absorbed aftér being on deputation, and which is
fully applicablé to Central Govt, servants such
as the applicants in the 2 DAs before usd That
O.M lays down that where an officer initially
comes on deputation aﬁd is subsequently absorbedj
the normal principle that seniority should be
counted from the date of such absorption, should
mainly apply, Wﬂere, hoveever, the officer has
alre ody been holding on the date of absorption

in the same or equivalent grade on regular

basis in his parent department, it would be
equitable and appropriste that such regular
service in the grade should also be taken into
account in determining his seniority subject only

to the condition that at the most it would be only
from the date of deputation to the grade in

which absorption was being madej It has also
to be ensured that the fixation of the seniority
of a transferee in accordancevwith the above
principle would not affect any réegular promotions

7~ _'
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made prior to the date of absorptionﬁ Accord ingly,
the @M provides that

®In the case of a person who is
initially taken on deputation and
absorbed later (ije,' where the
relevant recruitment rules provide
for %transfer on deputation/
transfer®), his seniority in the
grede in which he is absorbed

will normally be counted from

the date of absorption,/ If he
hasyhowever, been holding already
(on the date of absorption) the same
or equivalent grade on reqular basis
in his parent department,such
regular service in the grade shall
also be taken into account in
fixing his seniority, subject to
the condition that he will be given

seniority from

the date he has been holding the
post on deputation,

O
the date from which he has been
appointed on a regular basis to
the same or equivalent grade in
his parent department, :

whichever is lateri®

64 This OM clearly lays down that in
cases where a person who is intially taken on
deputation and is absorbed later, such as the
appl;lcants in the two OAs before us, their
seniority will be reckoned from the date of the;l.r
absorption as has been done in the instant cases.
However, in cases where he has already been holding
the same or equivalent grade on regular basis in
his parent department ( the State Police Service
in the instant cases )such regular serwvice would
also be counted for fixation of seniority, subject
to seniority being fixed from ‘the.d'_ate of
deputation 9r  the déte of regular appointment

on the same or equivalent post in the parent
Ve
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department whichever is laterd It is not the case

of the applicants in OA 2151/91 that they were in

the grade of ACIO-II in their parent department

.onregular t;sis on 3303‘78 and 11,271 respectively or

that of the applicant in @A No,1735/9L that he was

in the grade of ACIO Gr,I in his parent department
on 20%,;78. Indeed that cannot be their case

bec ause the applicants came to the IB on

deputation on lower L;osts and were subsequently
appointed to the higher posts while on deputation.
The applicants have sought to argue that had they
gone back to their parent departments they would have
earned their promotions well before their

absor;.ptidn in IB, but respondents have correctly
pointed out that having found the IB more attractive
than the State Police Service they came to IB and they
cénnot“?;:ake a claim on the ground that had they

remained in their parent department they would have
been promoted earlieri The option to go back to their

parent department was always open to them but having
come to , and continued in IB their c laim as to
what position they would have reached in their
pé/rent department is not tenable

7. W mdy mention here that in the judgment
dated 314LJ9L inOA 711/89 H.C.Sahni Vs# UOI & others,
which is subsequemt to the judgment in NL,.I\!li‘t.ra“sf

case (Supra) and is also a Division Bench Judgment,

and also relates to the Intelligence Bureau, it has
categorically been held that as long as an officer

remains on deputation, he has no claim for seniority

A




in the rank he held in the borrowing department
as he- held lien on his substantive post in the

. parent department,

8. During hearing, the applicants’ counsel
relied upon the Hon'ble Supreme Court’s judgment
in M.M.Hiregoudar Vs, State of Karnataka & orse
ATSLY 1992(1)86. In that case, the appéllant

was selected by the State Public Service
Commission and was appo;lnted by the proper
authority. After ,ovér 20 years he was made

junior to others on the plea that he was a local
candidate and had not been appointed by the proper
aut hority,! The Tribunal had agreed with, that
action, but upon appeal the Hon’ble Supreme

Cour‘t found. the approach' fallac ious énd set aside
the Tribunal®s orders and allowed the appe alj
holding that the applicant was entitled to his
earlier seniorityd This ruling does not advance
t_he claim of th? applic ants in the 2 OAs before

us becuase not only is it distinquishable on

facts, but nowhere enunciates any legal ratio

which permits the applicants before us to coumt
their seniority from the date of their initial
appointment as ACIO Gr,II or ACIO Gr,Ipas the
case may bed

% Another ruling relied upon by

N

applic ants® counsel is Shri Ram Dutt Vs DI &

ors, 1987(3) CAT AISLY 479, but that case is

also distinguishable from the present ones before
us not only on facts, but also on point of lawd

In Shri Ram Dutt’s case, the grievan'ce of the

applicant was nc;n-inc lusion of certain posts

A
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_ in the official languad® cervice, as a result

of which he has denijed an opportunity to be
inducted into the service, _although others
who were also on deputation like him, were
Ala_tevr inducted into that s_erv_icei,ﬁ. That ruling
also yherefore does not advance the case of

the applicants 3

1033 _ Yet another ruling re 1ijed upon by |
applicants’ counsel was that of KMadhavan Vsd
(oI 1987(5) SIR 725 which has also been
d.iscu,ss_ed in M;?Mitra“s,case (Supral). In that case
the Hon'ble Supreme Court while inter preting
the Special Police Est sblishment (€ xStaff)
pecruitment Rules§l963 noted that the relevant

rules required -that one of the conditions
for e ligibility for promotion from DBP to SP

in CBI was mgyears service in the grade? The
Hon'ble Supreue Court held that 8 years service in
the grade meant gye ars service as DSP and did
not mean from the d ate of deput at ion to CBI as
DSP, In other words the period during which an
officer held the post of DSP in the State
Police Service should also be taken into account

for computing the period of 8 years.J

1L Thié ruling upholds the contents of

Op & T's OM dated 295.86(supra) where it talks
of a.Govi. servant holding , On the date of
absorption, the samé OT equivalent post on
regular basis in his parent department, swch
regular services could also be taken into account

while fixing his seniority upon absorption after
)
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deputation, As the applic ant_s.”were_'nct holding
posts of ACID Gr,11 / IO Gril or equivalent
post in their parent_departmem; on the dates

they were appointed 10 those posts in B, that

ruling does not h elp themd

12, . The applicants in OA 2151/91 have

referred to the case of Shri N.B.Singh but the
respondents have very frankly sdmitted that
the appointment of Shri N.B.Singh as £ 0= G)

against deputat ion quota vacancy Wwas done

through jnadvertanced It is we 11 settled that
ction in contravention of rules through
jnadvertance does not give any pei-son any
enforceable '1ega‘1 right, that such contr avent ion
»f rules/instructions should also be extended to
him. The plea of discrimination can be taken

to enforce what is legally right but not what is
in violation of rules/j.nstructions‘éi

13, In the result, neither @A warrants any

judic ial interference and both OAs -are therefore

dismissedd No costs §

14, fet a copy of this judgment be placed

6n the file of OA No /1735/91.alsod

«

Lol Gl A
( MRS . LAKSHMI SYAMINATHAN) - ( S.R.AD )
MEMBER (J) , MEMBER (A).
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