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tribunalPRINCIPAL BENCH; Mi£U DELHI
O.A . NO.2148/91

Nau oelhl. the 3rd day ot

Hon bla Shri s»R. Adige, Member (a)
Hon'ble 3mt. Lakshmi Suaminathan, Member(3)
Shri Udai singh,
s/o Balaki Ram,

ol's^r:?e®o?'pelueetioL"® Operator,
Sagan Oeep'̂ Buildi^^^^® ^ Customs,
f^ajendra Place,
New Delhi.

... kppiipgf^^

By fldyocate: Shri c. Hari Shankar

Us.

1• Union of India
through
Secretary,
Ministry of Finance,
Qeptt. of Revenue,
Weu Delhi.

The Chairman,
Centra^ Board of Exri-^o ^ 4.
e.M. Bui^dino Da-ni^ i. Customs,
Neu Delhi. Street,

P'^Blioatione,
r" =„T„' E^<=i3a.Ralendra Place,

^ ^ Delhi.

Shri Rajinder Kumar,
Gathering Machine Operatnr

PT PubSo.«L"3',Customs &central Excisa,
C.R. Building,Nau Delhi.

• • • Respondents

By Advocate; Jiri^ c'u* »counse 1 for Rpsnnnw 4-. Shri s.K. Gupt^^,^^3^^ of?L? f ^ 2
ror Official raspondant 4

Order

Hon.ble 3mt. ukshmi Suaminathan, Member(O)
The appli..„, ,

.3.83 pro^otiop roopondoot No.,
^ P03t OP Dothorlnp Dporotor(o...0.) on od hoo
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basis unich he states is contrary to the circular dated

22*12«87 issued by the Manager^ Press (Annexure III), His

further representation against his non promotion to the post

of GWO had been examined by t he respondents and rejected by

the order dated l8.3.9l (^nnexure I). The applicant has,

inter alia, prayed for the follouing reliefs -

(i) To call for the records relating to the case
of the applicant's appointment to the post of
Gathering Machine Operator.

(ii) That the impugned order dated lB,3.9i may be
Set aside.

(iii) That the applicant may be appoihted to the
post of Gathering Machine Operator uith effect
from 23.12,87 when the Trade Test uas held by
virtue of his top position in the panel.

(iv) That the appointment of i,hri Rajinder Kumar may
be declared irregular and invalid in the light of
circulars dated 20.8.87 and 22.12«B7.

2. The brief facts cf the case are that the applicant

, uas uorking since 13.11.78 as a Binding and Cutting Machine

Operator in the ofCioa of respondents. On 20.8.87, the

nanager. Press issued a circular in uhich it uas stated that

one post of G.M.O. in the payscale of lb.1400-2300 is likely

to be filled up in the Directorate and interested incumbents
-se

Of the Press uhq^names were given beiou may give their uilling-
ness for the Trade Test for the said post by 24.8.87. The

name of the applicant as .eil as respondent No.4 appeared

in the list Of eight names given in the circular. Subsequently
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on 22.12«87 the same officer issued another circular in Hindi

which according to the applicant states that "one post of G.fl.O,

in this Directorate ( Scale 1400-2300) is to be filled on the

basis of the Trade Test," Four names were given in this cir

cular including that of the applicant and respondent No,4

3, The applicant claims that he was placed first in

the Trade Test and had made a representation on 5,8,88 for

his appointment to the post of 0,14,0, which is to be made

on the basis of the 'rade Test as per the circulars issued

on 20,8,87 and 22,12,87, This representation was rejected

by the respondents' letter dated 28,12,89, fts mentioned

above, on a further representation made by him orally to

the Deputy Director (Admn,), Departmental Grievance Officer,

the matter was again looked into and rejected on l8,3,9l,

4, The respondents have taken a preliminary objection

% that the 0,A. is barred by limitation under section 21 of

the Administrative Tribunals Act,1985, as his representation

was already rejected by the Deputy Director (Admn,) on 27,2,89

(Annexure VII), Howaver, we find that the same officer had

examined the grievance of the applicant again and given a

detailed reply on 18,3,9i (Annexure I), This O.A, has

been filed and listed for admission on 29,9,9i,

yy, Since the respondents have themselves

♦
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re-axamined tha matter afresh and rajected the applicant's

casa only on 18»3«91^ the praliminary objection taken by

the respondents on limitation is rejected.

5. The applicant's case on merits restg on the circulars

dated 20.8,87 and 22»12.87 issued by t he Manager^ Press .

Shri C» Hari Shankar, learned counsel for the applicant

submits that since this is an admitted fact that the

applicant had toppsd the selection in the Trade Test in terms

of the circular dated 22.12.87, he ought to have been promoted

to the post of G.d.O# becaus^circuliir specifically states
A Mthat the post is to be filled on the basis of the Trade Test,

which has been mentioned in the circular in Hindi as;

qfter V amnr qr % i -

The learned counsel for the applicant has further submitted

that^ if as stated by the respond-nts the selection has to

be done on the baSis.pf seniority-cum-fitness^and not on

the basis of the Trade Test, in accordance with the Qraft

Recruitment Rules, then neither tha Draft

Recruitment Rules nor any common seniority list has been

published so far. Ha submits that since persons

who were eligible to appear in the Trade Trade belong

to different trades as is ev/ident from the cirdulars

dated 20.8.87 and 22.12.87, there was no common seniroty list

among them. Therefore, the respondents Cannot rely-on.theQraft

Recruitment Rules for selection on the basis of seniority-
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cura-fitnesa. He submits that the only method of seleotion

that uas brought to the knouledge of the oandidates uas the

process of seleotion through the Trade Test. The leerned counsel

for the applicant relies on U.K. Sriniuaean u. state of

Karnataka C1987(1)SCC 658), D,.B. Baju 1/. H,3.. Kant hare i 1 Ors •

(19 90(4) See 1®), State of Pun^)ab U, Oooinder 5innh
(OIR 1963 se 913) and 0.,P. Ratra a. Secretary. Ministry of llrhan

Development (l980(5) aTC 132).

6. The respondents have filed their reply in which they
have stated that the promotion of respondent No.4 has been

properly done in accordance with the Draft Recruitment Rules.

Shri a.S.DaSs, learned counsel for respondents 1 to 3 has sub

mitted thet the various persons in the different trades belong
to the same grade and some of tnem were holding single posts in

the grade. Since ail of them though holding different trades

^ held Identical scales of pay, they were grouped together as

feeder category posts for promotion to the higher scale of GRD.

The learned counsel submits' that as per the proposal in the

Draft Recruitment Rules, passing of the Trade Test was only one

of the conditions for promotion and the post was to be filled on

seniority-cum-fitness basis. They have stated that the post of
GflO was being filled up for the first time. The Recruitment Rules
have not yet been notified and hence all the appointments/promot
ions have been made on ad hoc basis on seniority-cum-fitness

basis,based on the Draft Recruitment Rules. Since thg applicant
uas junior to respondent No.4 inasmuch as the latter had
joined the feeder grade earlier to the applicant,

jPy there ugs no irregularity in the selection done by the OPC.
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7» According tofi^respondents the circular dated 22»12«07

issued oy the Manager^ Press, in Hindi ,is not the correct

Hindi translation of the Establishment Circular Ho.DP/Sg/

87/Estt. dated 10.12.8 7(Annexure R-4) issued oy tne Assistant

Director (.A dmn.). They further state that the Manage r ,Press
Asstt,is not the competent authority but the^Qirect or (Admn). is the

competent authority to deal with the matters regarding appoint

ments and promotions who had issued the cirtjulars dated 18.8.87

and 10.12.87. The respondents had also produced for our

perusal the dircular dated 18.8.87 issued by the Assistant

Director (Admn.)-in this regard. ' They, therefore, submit

that tne post has been filled according to the recommend

ations of the DPC on the basis of senior it y-cum-fitn ass ^

subject to^^ qualifying of the Trade Test, and there was

no infirmity in the procedure and they pray that the application

should be dismissed.

8. Respondent Ho.4 has also filed his reply and we have

also heard 3hri S.K. Gupta on his behalf. He has more or

less reiterated the arguments put forward by the official ^

respondents namely that the promotion to the post of GMO

has been filled according to the Draft Recruitment Rules on

the basis of the seniority—cum—fitness subject to qualifying

of the Trade Test.
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9» Ub have carefully considered the case and the

arguments of the learned counsel for the parties and

perused the record#

10. The claim of the applicant that the promotion to

the post of GflO has to be filled up only on the bpsis of

the Trade Test is squarely based on the circulars dated

20.8.87 and 22.12.87 iss-ued by the fianager,Press. The

Manage r,Press has issued these circulars pursuant to the

circulars issued by the Assistant Director (Admn.). ye

have seen the original circulars dated 18.8.87 and

10.12.87 of the Assistant Director (Adron.) which were

submitted by the respondents for our perusal. These

circulars nowhere indicate that the post of GMO was to

be filled up solely on the basis of the result of the

Trade Test. The Manager, Press in his circular dated

20.8.87 has also merely called the persons who usr© inter

ested to appear in the Trade Test on 24.8.87 which

circular was modified by the circular dated 20.12.87

•We.
indicating four names instead o1^ earlier eight names

mentioned. The circulars issued by the Assistnat Director

(Admn.) also indicate that the Trade Test is only a quali

fying one and in that view of the matter the Hindi

translation of the circular dated 22.12.87 which admittedly

has been issued by the Manager,Press in pursuance of the
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sarlier circulars issusd by the assistant Q,irector (Adinn»)

cannot assist the applicant^ so as to modify the very intention

of the circulars issued by the Assistant Oirector (Adran.)

The Circular of the Assistant Qirector (admn.) dated 10.12.87

also indicates that the result of the Trade Test uas to be

sent to him by 24.12.87 as DPC tentatively scheduled to be
A-

held on 29.12.87. Theretoe, the ground urged by Shri C.

Hari 5hanker that because the applicant secured the highest

marks in the Trade Test, he ought to be appointed to the

post of GfiO as per the Hindi version of the circular dated

22.12.87 is uithout any basis and is accordingly rejected.

11. The seniority list relied upon by the respondents

dated 26.3.87 states that it is the seniority list in

. respect of Group 'C' and staff of the Directorate as on
/

1,1.87. In this list the applicant is shoun as a Binding
)

and Cutting Machine Operator and respondent No.4^
(

Shri Rajendsr Kumar^ is shoun astxBinding Assistant. The

resjondents state that respondent No.4 is senior to

the applicant by virtue of the fact that he had joined

the office earlier than the applicant, and this fact is

not disputed.
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12. As per the Draft Recruitment RuleSf the passing

of the Trade Test uas only a qualifying test for the candi

dates. Although the Draft Recruitment Rules have not been

notified, the respondents are not precluded from follouing

the same ( see B.N. NaQgajan Vs. State of Wysore (aIR 1966

SC 1942) and Ravi Paul & Ors. Vs. DDI & Ors« (31 1995(1 ) SC

579). It is settled lau that in the absence of rules,

administrative instructions are binding. In this case,

in the absence of the Recruitment Rules, the respondents

cannot be faulted if the Draft Recruitment Rules are folloued

to make promotions on ad hoc basis in terms thereof. As per

these Draft Recruitment Rules, promotions uere to be made on

s e nio r it y—c um —f i tnes s basis. The respondents have stated that

the various posts sanctioned in the department are only single
-fo

posts in the grade and in order to avoid stagnation and^keep

promotion avenues open to such officials holding single posts

in the grade, provision for the persons holding such posts

in idential scalesof pay had been made fcr promotion

to the higher scales^ keeping in view the nature of duties in

the feedsr posts and higher posts. The s eniority list dated

25»3*87 published by the respondents shows that the four

persons uno were called for the Trade Test namely s/shri

Raginder Kumar, Bind ing Assistant, Udai Singh, Bind ing and

Cutting Rachine Operator, Santosh Kumar ,Platemaker and
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Uggar Sain, Graining Machine uperotor are holding single

posts in the feeder category. In the seniority list the

Group 'C staff are holding the same grade in the feeder posts

i.e. 1^.1200-2040. Since respondent No.4 joined the office

9.6.78, he uas placed senior to the applicant uho joined

14,11.78. Taking into account the facts and circumstances

of the case,therefore, the combined seniority list of 1987

is in order. Therefore having regard to the provisions of

Draft Recruitment hules which have been folloued by the DPC,

it cannot be held that the respondents have either acted in an

arbitrary or unreasonable manner in the process of selection

to the post of G.M.O. to warrant any interference in this case.

Ue have also considered the other arguments advanced by the

applicant's counsel but for reasons given above,they are

re ject ed.

-^3, In the result, this application fails and is

dismissed. No costs.

on

on

(sm. l»kshhi^sj.minath,n)

/rk/


