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IN THE CENTRAL ADMINISTRAT IvE TRIBUNAL
PRINCIPAL BENCH, NEW DELHI

0.A. NO.2145/1991 DATE OF DECISION 8 01.05.92

VS,
Union of Indij, ...Respondent
Coram

Hon'ble Shri J.P. Sharma, Member (J)

For the &pplicant ...3hri D.P.Malhotra
For the Respondents ...Shri P.H.Ramchandani

1. Whether Reporters of local papers may be %_7
allowed to see the Judgement?

2. To be referred to the Reporter or not? ‘I%-

JUDGE VENT
(DELIVERED BY HON'BLE SHRI J.P. SHARMA, ME:BER (J)

The goplicant, retired officer of IAAR assailed the
order dt.27.2,1991 informing her thet cash equivalent
to leave is n§t a pensionary benefit. Further she has
also assailed non payment ofinterest on the delayed

payment of pensionary benefits. She has claimed the relief
that the difference of leawe encashment to the applicant
based on her notional pay of B.7300 and the pay of ks.6500 on
which the same has already been paid to hery, interest

on the Palance of leave encashment at 18% p.a. from June, 1987

Upto date; imterest also on the »erhanced amount of commutted

value of pension from June, 1987 to December, 1990 and
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interest also at the same rate of enhanced amount of pension

and U.A. on pension from June, 1987 to January, 1991.

2. The facts of the case are that the applicant
earlier filed OA 2431/1988 which was aecided by the
Principal Bench on 29.9.1789. At the time of filing that

spplication, the gpplicant was working as Director

of Audit, Southern Railway, Nagpur. She retired from
service on 30.9.1986 on swerannuation. She claimed
the relief in that OA that she was within the zone of

consideration of promotion to the post of Principal

Accountant Gereral on 1.1.1986. Her case should also
be considered in the same manner as asked Bor by
Shri J,D. Sood in the 0A 1519/1989 and the same order

be »assed in her case. A direction was issued to the

v
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respondents in thet OA that her case be considered for

promotion to the post of Principal Accountant General

we.f. 1.1.1986 in thepay scale of &.7300-7600 and if she

is found fit, she be allowed the benefits of figkation

of notional pay of &.7300 we .f. 1.1.1986 and revise
her pension and pensionary benefits without paying'gny
arrears of pay on that ground. 1In fact, the claim for

interest has not been pressed in the earlier OaA

on the pension and pensionary benefits and so the same has

not been considered and now the gpplicant cannot agitate
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that agadn of payment of iaterest on the pension and

pensionary benefits which have been erhanced on account

of notional fixatjon of pay of the gplicant on promotion
to the post of Principal Accountant ®necal in the{pay
scale of Rs.7300-7600. Thus the ®plicant cannot claim
any interest on that amount and if there was any

delay in the payment of the same, the aspplicant should
have assailed in the UCP in the earlier OA No .2431/88 which
was decided in September, 1989. The respordents also

in their counter have stated that the gpplicant is not

entitled to any interest on the berefits, It is also
So because the respondents have also assailed the

judgement dt.29.9.1989 before the Hon'ble Supreme Court
and on 13.8.1990, the Hon'ble Supreme Court decided the

matter upholding the judgement of +the Tribunal. The
gpplicant herself has written to the C.A.G. vide
Anne xure 7 to the goplication about the payment of certain

dues and did not claim any interest,

3. The claim of the dgpplicant for enhancement of the

amount equivalent to leave éncashment of 240 days is opposed

by the respondents on the ground that the salary of the

aoplicant was notienally fixed in the grade of Bs.7300-7600 on

L

0004...




e e e g

1.1.1986. It is further stated that in terms of Rule 3(1)(r)
of CuS{Pension) Rules, pensionary benefits include pension

Or service gratuity and DCRG. Further it is stated that

the pensionary bem'fits are those contained in the CUS(Pension)
Rules applicable to various services/personnel. The benefits
contained in other rules such as leave rules, thoulgh

payable at the time of retirement cannot be termed as

pensionary benefits. Encashment of earned leave is
regulated under CS{Leave) Rules, and it is néither an

allowance nor a3 stipénd in consideration of the past

service. The payment of cash equivalent to leave salary
admissible is provided ugder Rule 39(2) af CCS (Le ave)
Rules, 1972 and is not a pensionary benefit. In the

order., dt.29.9.1989, it has not been ordered that the
leave encashment of Earned Jle ave should be revised and

paid on the basis of notional pay fixed.

4, On the other hand, the learned counse]l stressed

that the leave encashment has to be paid according to

the notional pay fixed in oursuance of the aforesaid
judgement of the Central Administrat ive Tribunal. The
learned counsel for the agpplicant referred to the fact that

d

...5.0‘




in the case of K.Palanvelu vs. WI & Anr., reported in

SLJ volume-I1 1991 Page-398, retirement benefits include

le ave encashment also. fThe finding in the said judgement

has been arrived at as follows e

"In regard to the denial of the enc ashment of
leave at credit on the date of the gplicant's
retirement at the revised rate of pay, the contention
of the respondents is that in the judgement dt.4.11.1988

of aplicant’s pension and de athecum=ret irement gratuity,
The respordents have pointed out that there is no
mntion of leawe encashment in this part of the
Judgement. W are uynable to agree with the contention
of the respondents in this respect. The judgement has
to be read as a whole. If we do so, it is clear that
S Judarment, ohlgwod he mrover of" 8°sMBRidegpt 1n
based on the proforma promation to the grade of Chief
Engineer (Bridges) Leve. Il What was directed to be
not payable was payment of -arrears of his pay till

his retirement on 28.2.1987. The words *retirement
benefits® woyld certainly include encashment of leave
at credit on the date of the dplicant’s retirement.
It could not have been at all the intention of this

Bench in the above Judgement to deny the retirasl
benefits of encashment of leawe to the

licant and
to restrict the relijef only to pension 3 + There

. We are,
therefore, of the opinion that the Pplicant ought to

encashment of leave at his credit on the
date of his retirement according to the extant rules

in temms of this Bench Jjudgement dated 4.11.1988
in 0.A.531/87.®

The learned counsel for the respondents, however, referred

to the CCS(Pension) Rules, 1972 and also the fact tha in

the case of the judgement of the aplicant dt.29.9.l989,

the word ‘retirement benefits' has not been used. However,

Rule 39(2) of the CCS(Leave) Rules, 1972 clearly goes to

show that the Calculation of leave encasment is to be

done as follows ‘-

Pay admissible on the date of retirement+Dearness

allowance admissible on the date, is to be diveded

by 30 and mult iplied by the number of days of Je ave,
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Thus the pay admissible in the case of the dplicant
is the notional pay which has been fixed by the respondents
after the promotion of the plicant to the post of Principal

Accountant General in the Pay scale of &.7300-7600. What

the judgement envisaged was that the gplicant be given the
pensionary benefits as per revised pay. Actually the pension
to a person is paid on the basis of the average pay drawn

on the last ten months and in the case of the dpplicant,
actually she has not been paid the revised pay which has been

fixed on account of her promotion we .f. 1.1,1986 to the post
of Principal Accountant Gereral, but yet she has been allowed
to draw pensionary benefits on that. By this, it is evident
that the gplicant was entitled to a scale of is « 73007600

on 1.1.1986 and on the date of the retirement, she was
drawing the notional pay which shall now be called as pay
admissible to her. Thus according to the Rule 39(2) of the
CCS (Leave) Rules, 1972, she has to be paid according to

the revised pay. It goes to show that the admissible p ay

on a particular date of retirement has to be taken into

account while paying cash equivalent and the respondents canmot

take the stand that in the judgement of Septembe r, 1989, it
was only the pensionary benefits which have to be paid

according to the revised pay after the promotion of the

&

gplicant,
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5. From another angle also, itis evident that the
retirement of »a person jlso giwves herp 4 Name of a pensioner

and after retirement for all purposes, theperson is called

a pensiorer and all the benefits which are given to such

person are benefits which are given to , pensiomer. Se

the wards 'retirement berefits' 3nd 'pens ionary benefits' are

® dpplied to thepresent case.

6. In view of the above discussion, the present epplicationL
is partly allowed ¥nd the respordents gpre directed to payy
Cash equivalent to Earned leave to the credit of the applicant

on the date of retirement on the basis of revised pay fixed
on her promotion as Principal Accountant Gerera]. The other

reliefs of interest claimed by the applicant are far fetched

and are, therefore, disalléwed. The respondents to Comply with

the parties to bear their own costs, .

‘A S\'qq’
(J.p. SHARMA)
AKS MEMBER(J)




