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JUDGNMENT

Hon'ble shri J. F. Sharma, Member (J) ~
The applicant who was working as UXC in the cffice of the
Deputy Commissioner, Delhi Administration, was selected for
appointment to the post of Assistant Superintendent (Jail)
in the Central Jain on transfer on deputation basis for a
period of six months weeof. 29.4.1986. However, vide order
dated 9.1.1987 the applicant was repatriated from Jai&l;nd
posted to Delhi College of Emgineering w.e.f. 12,1.1987 as
) UC. The grievarce of the-appliCant is that persons who were
| similarly selected and appointed to the post of Assistant
sSuperintendent (Jail) along with the applicant have been
retained and the applicant has been repatriated because he
has pointed out certain logpholes and corrupticn prevalent
L in the Jaik administration and highlighted the same by making
certain emdorsement on the attemdance diary maintained in

the Jailo

2, In the present application the applicant has prayed for
the grant of following reliefs :-
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(a) Direction to the respondents to dispose of the
departmental appeal by way of posting the applicant
in Jail on the post of Assistant Superintendent
(Jail) to which he was exclusively selected by duly
constituted DPC/SSF.

(b)  The respondents be directed to release the salary
from 1.1.1787 and thereafter from 13.1.1587 omwards
in the pay scale of Assistant Superintendent (Jail)

with interest as per rules.

(c) The respondents be directed to consider the case of
the applicant for appointment on the same terms and
‘conditions on which other similar Assistant Suptd.

are functioning as per assigned seniarity,

3. The respondenté in their reply contested this application
and stated that the present agpplication is barred by the
principles of res judicatta as well as the application is barred

by limitation.

4. . The gpoplicamt filed rejoinder and along with the rejoirder
has also annexed certain papers including newspaper reports
supporting the averments detailed in the GC.aA. The applicant
has also filed h.P. No. 3462/92 annexing certain more documents
along vith the N.l. The goplicant has also filed another M.E.
No. 221/93 in which he has prayed for summoning of certgin
documents from the respondents amd the Iespordents have at

the time of hearimg brought those documents and those which
were having bulky volumes, the extract of the same have been

provided for the perusal of the Bench.
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S, As regards the plea of res judicatta, it is on record
that the applicant has earlier filed Ce 4.220/37 in the
Principal Bench in which he also assailed his Iepatriation
and also prayed for his posting in the Central Jail w.e.f,
13.1.1987. This application was dismissed as devoid of merit
01 28.5.1937 vide judgment enclcsed as Annexure -]l toc the
counter. The operative part of the judgment in para 4 is
reproduced below :-

"4, The circumstances in the instant case being

more or less identical, we hold that the applicant

has no right to continue on deputation as Assistant

Superintermdent, Jails znd his reversion and his

posting to the Lelhi College of Enginecring cannot

be faulted. e should be given 3 notice to join

his new posting within a specified pericd of

receipt of the notice and the period between

his date of relief from the Jails Uepasrtment and

the date of his taking over in his new posting

should be regularised by granting him such leave

as 1is due to him, if the applicant so chooses, «
0. The gpplicant, agarieved by the abovs judgment, filed
SLF before the ifon'ble Supreme Court (iVo. 0113/37) which was
also dismissed. Imcidentally, the applicant also preferred
a review petition (No.53/837) against the aforessid judgment
dated 28,2.1987 which was also dismissed vide order dated
21.7.1987 and 5lF in the Hon'ble Supreme Court (No. 15284/87)
was also dismissed on 20,1.1988 with the following crder :-

"The special leave petition is permitted to be

withdrawn as the counsel for the petitioner wants

10 prefer-an gppeal to the sppropriate Depart-

menbal authority. In the meantime, petitiocner

may be given suitsble posting on the basis that

he was sent out from g particular post to the

Tihar Jail."
Thus, the judgment dated 28.,5.1997 has become final and on the
primiples of res judicatta, the res omnce decidéd ¢ annot be

again agitated before the competent court.
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7. The learned counsel for the spplicant, however, argued
that since he has preferred an apreal on 22.2.1988 to the
respondents which was rejected on 15.4.1985%, ﬁ\e&again preferred
an appeal to the Lt. Governor on 7.3.1%30 against the rejection
order dated 19.4.1988 followed by reminder on 23.10.17%0. lle,
theref ore, argued that the present application is nct barred |

by the principles of res judicatta. The contemtion of the
learned counsel for the applicant?tha‘t the present application
is outcome of the first and opening partion of the decision

of the Hon'ble Supreme Gourt in sip (C) wo. 15284/87, herxe,

it is not barred by the principles of res judic atta. This
contention of the learned counsel camot be accepted. 1In fact,
the gpplicamt also preferred CCP No. 17795/88 before the Hon'ble
Supreme Gourt regarding the rejection of his so-called appeal
vide order dated 15.4.1983. The said CCP was also dismissed

on 28.2.1988. In view of the abouve clear factual position, the
present application is barred by the principles of res judicatta
and the matter cannot be filed again for adjudication of the
grievance allegedly harboured by the applicant on the same

cause of sction of repatriagtion vide order dated 29.1.1987.

8. On the point of limitation also the alleged appeat of the
applicant was dismissed by the respondents on 15.4.1933. It
was not a statutary appeal ard can oaly be treated as a
representation. The applicant cannot gain time by meking
unwarranced representations as he has alleged to have filed
one 0N 7.3.1590 followed by another on 30,10.1590. 1In view of
this factual position, the present application which has been
filed on 5/12.9.1991 cannot be said to be in time as held

by the Hon'ble Supreme Court in the case of S.S.hathore vs.

State of VP ¢ AIn 1990 X 10.
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Je The applicant has also along with the application filed

a letter dated 11.9.1391 addressed to the Hegistrar of the
principal Bench of the Tribunal stating therein that the
‘present application is within limitation. This letter has
also been perused but in view of the established law on the
point it cannot be said that the present application is within

t ime,

1¢. Learned counsel for the applicant has also referred to
certain facts regarding the retention of some of the selected
persons along with the applicant as Assistant Superintendent
(Jails) in the Central Jail and also the fsct that the
applicant has not been actually relieved, In fact, the
contention of the lezarned counsel is that he was directed

by the order dated 9.1.1337 to repart to the Deputy secretary
(service) and the Deputy Secretary (Service) vide memorandum
dated 12.1.1987 asked him to report back to the Central Jail,
Delhi and in view of this, the applicant reparted to Jail
suthor ities on 13.1.1987 and he was also issued uniform and
that he continued to visit Jail. The extract of the daily
record put up for the perusal of the Bench shows that the
applicant frbm 13.1.1937 t0 9.2.1987 visited the Jail for

certain hours and the explanation given by the respondants'

counsel is that since the aspplicant was earlier posted in Jail,

on the pretext of meeting some staff members he got his entry
in the daily register and this will not by itself show that
tne applicant was put to work. It is admitted case of the
parties that the spplicant has now joined Delhi College of
Engineering after repatriation and is no more working in the
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12¢ In view of the agbove facts and ¢ izcumstances, the
presemt gpplication is dismissed gas ];arred by principles of
Ies judicatta as well as by limitation and alsc on mor its,

leaving the parties to bear their own costs,
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