r'e
B

3
. . . ) ;‘At

IN THE CENTRAL ADMINISTRATIVE THKIB
PRINCIFAL BENCH NEW DEiHI,.

-8

DATE CF DECISION .?F%?T7lf-

FOR THE APPLICATWT Sh,G.0, Gupta
: sh, D.,R.Gupta

Sh. KoLoBhatia .

with sh.0.P.KhoRha

FOR THD RTUSFCILLYTS th.l'eLeVerma
She.t+e.FeKhurana
anc Sh,3cc Sinmch

1., 0U0.A MNo, 1485/91 UeFeGehalar & Uthers =to=
V/s U.L.1.& Ure,
_2. DeA No. 1745/91 S.N.Mehte & Ors. —do-
V/s U.C.le &Ors.
3., (.Aa.No, 1458/91 J.K.Vchre ’ -Co-
U/ Lelele w LIS
: L. CeheNo., 1563/51 E.S.Patual -Cu-
~ U/e Lolole & Cice
5. {e.R.M0. 197C/C1 lsrayan Sinch -co=-
- V/E t.ﬁ.l.& Ores .
€. Gohe NO.2006/91 Charcer Sinch ~go-
v v/s U.C.1, & Orce,
7. U.A. No, 2008/91 Parkash Singh -do-
-~ V/s U.C.1. & Ors,.
~ Be Cehs Moo 1005/01 Rz~ Sirch -Go=
v V/s t.0e1. & Ore,
S, U.A. No. 2108/91 Khyat-Singh
v rv7§—tTtTTB/— -L0=
10, CoA. Moo 24C5/91 Bhe =k I o
V/S Uocnlo -
_o 1. G.A. No. 1599/91 Ganga kam -go-
V/s U.C.1.
12, D.A. No. 1642/91 Ram Khilari -do-
~ V/s U.U. 1o
13, D.A. No. 1535/91 Attar Sinch -Co-
~ T
) V/S Leledeo & GIS.
14, C.A. No. 1894/91 Bhacat Sinch -do=
. V/s U.G.le '

CORAM

Hontble nr.Justice Ram Pal Singh,Vice Chairman(3J)
‘Hon'ble Member Sh. 1.P.Cupta, nenber(ﬂ)

’

1. Uhether Repqxters of local papers may be
alloued to s.es the Judgement?

vxlﬁ. To be rafcrred to the Reporter or not?\‘ﬂa
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[Delivered by Hon'ble Shri 1.P. Gupte, Member (17

The issues involved in the aforesaid 0.As.

are common and, therefore, the O.As. are being dealt

with together. The applicants in O.As. were initially
recruited as daily wages/Group ‘0t gmployees through
the agency of local Employment Exchange. They woTkefy’
in that capacity for some time uhereafter they wers '
promoted as ad hoc LOCs., 6n the basis of their
qualifications and experience. They have been working
as ad hoc LDCs. from periods ranging between 1981 and
1989, wuwith occasionalbresks, which the applicants have termed
as 'technical breaks'. Several of them have passed'
the typing test conducted by the Staff Sglaection
Commission and some othars have not, They possess
the minimum educational qualifications prescribed
for the post of LDC. They have alsc earned annual g,
increments in the LOC grade. None of them have been
regularised yet.
2. The contentions of the Learnsd Counsels for
the applicants were =
(i) The case of similarly situated LDCs

was dealt with in 0.A. Nos, 668, 914,

985, and 1010 of 1988 whose decision

was given by the Principal Bench of

CAT on 12th April 1991, The respondents

were directed to take immediate steps to

reqularise th?k.ervicos of the spplicants

s LDC in consultation with the Staff

Selection Commissiaon. Whils doing so,

they shall, if hecessary, relax the
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upper age limit for appointment as LDC,

Their regularisation should be on the

basis of the evaluation ef their work

and conduct based on ths ACRs as uas

directed by the Hon'ble Supreme Court.in

Or. A.K, Jain's case. Till the applicants

vere 80 regularised, they should not be
reverted to their substantive posts in

Group B. The applicants should be entitled

to the protection of pay and allowances in-
cluding increments in the posts of LDC and

other banefits as are admissible to e regular
employes.

The directions of Dapartment of Parsonnel &
Training in their 0.,M. dated 31.5.1991 included
instructions that in cancsllation ef previous
instructions, ad hoc arrangements in the
grade of LDCs should be discontinued, except

in thosg situations whers such appointments

have to be continued on orders of Courts of Lau/
CAT, These inotructi;ns vere issued bscause
experiaence had shown that continuation of ad hoc
arrangements of long periods resulted in
administrative problems particularly when on the
availability of regular candidates, attempts
were made by ‘the smployeess concerned who had
continued to officiate on ad hoc basis for long
periods to frustrate any move for their replace~
ment by regular LDCs. This had eften resulted
in an embarrassing situation for the Government.,
Learned Counsel Por the applicants have termed
these instructions as arbitrary snd unlswful
aspecially in visu of the judgement of CAT dated
12.4.1991 referred to sbove. |
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(iv)

(v)

-f-

Vacancies existed to accommodate the
applicants and the nominees of the SS5Ce
were not available to necessitate their
reversion and the reversion of ths applicants
vas totally unjustified.

The Laarned Counsel quoted the following

from the judgement of the Principal Bench

in 0.A. No. 668/88 stc. decided on 12.4.1991:-

% In Jacob M. Puthuparambil & Others

Vs. Kerala Uater AJtnority & Others,

3T 1990(4) SC 27, the Supreme Court -
had considered a similar issue relating
to the regulerisation of persons who

had besn appointed on ad hoc basis for
several yaars. Ths Supreme Court

had directed the respondants to regulari=-
se the services of such employees who have
put in continuous service of not less

than oneg ysar, as a saparate block in

consultation with the Kerala Public Saervice f

Commission. In doing so, the Karala
Public Service Commission has bean
directad to take the age factor as waived.
In arriving at this conclusion, the
Supreme Court relied upon its earlia?ﬁ
decision in Smt. P.K. Narayani & Others
Vs State of Karala & Others, 1584 Suppl.
5CC 212 and in Dr. A.K, Jain & Othera

Vs. Union of India & Others, 1987 SCC 437."

The recruitment rules regarding recruitment

of LDCs in the Central Govarnment offices provide%

inter alia, recruitment to the LDC grade

of the service shall be made in the following

manner &=

n(a)(i) Five percent of the vacancies
may be filled on tha basis of
qualifying examinations held
for this purpose by the Staff
Salection Commission; and

eed
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o ¥ (a)(it) Five percant of the vacancies may ;
. . be filled on the basis eof seniority, !
subject to the rejection eof the unfit, !
from amongst those Group 'D° employees :
who are within the range of seniority
praescribed by the Department ef
Personnel & Training and are sduca-
tionally qualified for appointment
as Louver Division Clerk, i.e., who
have passed the Matriculation or an
equivalent examination ef a recog-
nised Board of University.

. Provided that if sufficient number of
parsons do not become available the vacancies
shall be filled in manner prescribed in
clause (b).

g Provided further that if more of such
employges than the number of vacancies

availgble under this clause qualify at the

i . said axamination, such excess employses

| . shall be considered for filling the vacancies

j arising in the subsequent years so that the

‘ employees qualifying at an earlier examina-

tion are considared b=fore those who qualify

! at a later examination.

(b) Ninety percent of the vacancies of t
such higher percentage as may be detsrmined

by the Central Governmant in the Dapartment

of Personnel & Training in the Ministry of
Personnel, Public Grievances and Pension,

in accordanca with the proviso to Clause (a)
shall be filled by direct recruitment on

the basis of Competitive Examinatian held

for the purpose by the Staff Salection
Commission,

T . : ' Provided that to the extent a

: sufficient number of qualified candidates
of the competitive sxaminations referred
to in clausgs (a) and (b) are not available
for appointment en the results of such
examinations, the vacanciss may be filled l
provisionally or on regular basis. In such
manner a8 may be prescribed by the Central
Government in the Department of Personnel
and Training in the Ministry of Personnel,
Public Grievances and Pension,

Therefore, it would be sean that if sufficient number of
qualified candidatas of the competitive examinationgeither

against 5 per caent quota to be filled on the basis of

qualifying examination conducted by SSC er against 90 per

\Q}r cent direct recruitment quota wers not available fer
) appoint-ont on the result ef such -xangnltlon the vipnn-- {ﬁ
cies may be filled provision;iiy er en r|g§1|t bia1s"'
in such manner ;s may be ﬁroacribpd by'tgi Glntrgi
Govcrﬂami. Thc vl;clrl\'od Counul fufiinir '-r.onf:'or_iq

STUrr S S ;iﬁw~;w¢g,,p,hnﬁ
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which reads as belou i~

® WUhere the cadre suthority is of opinion

that it is necessary or expedient so to do,

it may, by order, for reasons to be recordad

in writing and in consultation uith the
Department of Personnel & Administrative Reforms
in the Cabinet Secretariat relax any of these
rules with respect to any class or category

of persons or posts®,

3. The applicants have continued against the posts of

LDCs on ad hoc basis on the strength of interim order

issued in varisus cases from time to time., Howevsr, the
applicant{s) in 0.A. No. 2006/91 (Chander Singh Nagi) was %
revertsd with effact from 3.9.1991. «

4. The applicants have sought for the relief thal the
respondaents should be directed to sxtend the benefit of the
judgement in 0.As. No. 688/88 etc. decided on 12.4,1931

to the applicants who are similarly situated by regularising
their services as LDC in terms of the directions given in

the aforesaid judgement by guashing reversion of the

applicants,
Se The L2arned Counsel for the respondents contendsd
that =

(i) the apolicants have been/areregular >
employaes in Group D and were promoted
as LDC on purely ad hoc and shart-term
basis. Thz2 orders for reversion ware .

issued but in several cases thay could

not be servaed as the applicants proceedad
on leave uhen they got the knowledgs of
this. The ordars were ssrvsd through

registered AD post.

(ii) Ad hoc promotion of a person does not

create any vested right to continue
in the post and he may be reverted. It

was indicated in the promotion erdars _

that he would have no right for regularisation,

Possession of the requisite educational

qualification and passing of the t{peutiting
?11 bi&l {ar

test are ths requirement forjho znz he

post of LDC., This does not confer any

right ef holding the post en reqular basis
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centain s previsien for rolaxntian, thon pooulbly youorc

‘of th-ac n-ployoos vho bavs rond-rcd .orvlco.-!br 8 au-bar
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as regular promotion can only be mads as
per the provisions ef CSCS Rules, 1962.

(111) The judgement in question of the Tribunal
dated 12.4.1991 are net ef general nature
and are applicable to the Ministry of Urban
Development uho were the respondents. The
cases of the applicants uwho are in the
Ministry of Agriculture, Department of Ferti=-
lisers and Department of Chemicals & Patro-
chemicals, Planning Commission and Department
of Company Affairs are on a different footing
and cannot be equated with the cases in the

aforesaid 0.As. whose judgement uas given on
12.4,1991,

(iv) The applicants ‘had. to bg reverted in keeping
with the instructions of thg Department of
Personnel dated 31st May 1991 where it was

clearly directed that ad hoc arrangements in
the grade of LDC should b= discontinued except
in those situations where such appointments

had to be continued on orders of Courts of Law/
CAT,

6e Let us analyse the facts and issues involved in
the aforesaid cases. It is well established that ad hoc
appointments dehors. the ruies 7 do not establish any
right. Furiher, no regularisation in service can be
allowed contrary to statutery rules. It cannet be

that in contravention of the statutory rules, ad hoc
appointment is made and after some time that appointment
is regularised. The statutery rules for recruitment cannot
be allowsd to be ciicuavontod in this manner. It is
only when there are no statutory rules fer recruitment
and the vacancies exist that ad hoc employees or daily
uageé:,enployyd for sufficient length of tims, may be
entitled to be rogulartood. Ir tho ntatutory rules |

can be -u-rciood for rolnx-tion -f tho ruloo (a an-ur o ~§

of ' yoars [ Vipl.n Kumar & Others v/s Dolht Dawvels "jllt
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7. The judgements in the case of Jacob ",

.

Puthuparambil & Others V/s Karala Water Authorlty &

f Others, in Smt. P.K., Narayani & Others v/s State ef

.Kerals & Others and in Dr. A.K. Jain & Others v/s

Union ef India and Others (Supra) have also to be kept
in vieuw.

8. Keeping in view the judicial prenouncement and
the decision taken by the Tribunal in O.A. No.668/88 etc.
decided on 12.4,1991, the applications are disposed of
with the follewing orders and directions - r

Subject to the conditions that nominses of °

SSC are net waiting fnrregular appointnenta
either under 5 per cent quota to be filled

by qualifying examinations conducted by SSC

or undaer 90 per cent queta fer direct recruitment
by the SSC -

(i) such of the applicants as havse
put in continuous sarvice eof not
less than one year and ars
qualified sducationally and

i also in the typing test conduc~

ted by thg SSC should be consi-

dsred for regularisation ss LOCs ¥
in consultation with the Staff
Selection Commission, While doing ’
so, the respondents shall, if
necassary, relax the upper age
limit fer appointment as LDCs.

Their regularisation should be

on the basis of the esvaluation

of their work and conduct bassd

on the ACRs, a8 was directed

by the Hen'ble Supreme Court in

Dr. A.K, Jain's cass.

(ii) Such eof the applicants as have
) _ net qualified in the typing test
Jl’ : ) cenducted by SSC should be allowed
3 1 to tokchﬁngpr.a rtged test for
“ Pilling the pest/en regular basis
- ‘agalnnt S pnr can‘ quetas to be
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- filled by qualifying examination er
sgainst 90 per cent queta for direct
recruitment, sccerding to rules by
relaxation ef age bar to the extent
of ad hoc Qervlcc.

(111) The applicant(s) as have besn revertad
should be taken back on ad hac basis,
subject to available vacancy and subject
to any ad hoc employee ( net passed in
typing test) still serving with lesser
experience with no back wages.

A (iv) None of the applicants who are on

ad hoc basis should bs reverted by
replacement by aother ad hoc employes3.
They can be revertsd only when regular
nomineesef SSC are available. It may
be reiterated that against regular

nomineas none of the applicants uwill

have any claim to continue unless thsy
have been regularisaed masanuhile in

the manner indicated abova.

? 9. The intsrlocutory ordars including the interim
? directions would merge into this order.

/

v 10. With the above directions, the afetesaid 0.As.

1
g are dispesed of with no orders as to costs,
1

I.P. Gupta ,5{3}71__ ‘?am Pal Singh e

Membar (a) Vice=Chairman(Jd)
“YAme Copyy
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siszipal Banet, Faridkp Koy
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