IN THE CENTRAL ADMINISTRATIVE TRIB{JNAL
PRINCIPAL BENCH NEW DELHI

0.A.No. 2100/91

Date of Decision: 03-04-52

DoP.Sharma : . Applicant(s)

Shri R.K.Relan . Counsel for the applicants
Vs

Union of India threugh Secretary to . Respondents

Govt, of India, Ministry of Railways

and others

. Counsel for respondent(s)
Shri PeSe Mahendru

CORAM
Hon'ble Mr. S.P.Mukerji - Vice Chairman
ORI

1. Whether Reporters of local papers may be

allowed to see the Judgment?

2. To be referred to the Reporter or not?

JUDGMENT

(Delivered by Hon'ble Mr,S.P.Mukerji, Vice Chairman)

In this application dated 10,9.91 the applicant who retired
as Chief Clerk in the IRCA office in the offics of the Divisional Railway
Manage@, Nerthern Railway has prayed that the order of the respendents
requiring him te vacate the railway quarters without paym:nt of retiral
benefite and Railway passes be quashed and respondents directed to pay
gratuity as well as other duss before he is compelled to vacate the
Railway quarters, He has also prayed that the respendents he dirscted
to recover only normal rent and elsctricity charges and releass the |
retirement passes, Hs has also claimed interest on the delaysd payvr.ént

of gratuity,

2, The brief facts of the case are as follows, The applicant
retired as Chief Clark on 30,4,89 after 34 years of ssrvice, He vas

ok Y
occupying Railway quarters in Kishanganj, Delhi ""Ef‘" normal rent ef Rs,

tlimsiown
55 per month, By various orders he was grant.odAto retain the gquarters

-

Upt@ 31.12.89. On 19.3090 the Railway authoritils inf‘r.&d the
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applic ant that the tenancy of the Ralllway quartsrsstood cancelled

T quaved,
with effect from 1,1,90 end nregdred him te vacate the same within
P
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7 days failing which penal rent and ether action and forfeiture of
retirement passes will be taken, He represented on 12,4,90 praying
tor retention of the quarters for 6 months on madical greunds,

He also informed the suthorities that he would vacats the Rallway
accommodation provided the Gratuity amount of Fs,35,000 dus to
him since 1,5.89 was paid to him, In stead of respending to the
representation the Railway authnriticsg;rocand-d under the

Public Premis-s (Eviction of Unauther ised Bccupants) Act, and
withh:ld the Gratuity amount and pest retirement complementary
passes, Ris further representation breught forth no result,

He has referred to various instructions and rules of the Hallways
by which prompt payment of pension and gratuity has been enjoined
so as to ensur:ffﬁftlemont dues are paid immediately en retire-
ment and where th:;e is som: difficulty provisional payment of
pension and gratuity be made, He has also referred to Rule 323

of the Failway Servants Pesnsien Rules according to which ne amount
sxceeding Rs.1000/= be withheld from thefratiity. He has alsc
referred to tha ruling of the Full Bench of the Tribunal in
¥azirchand's case laying down that the Railway agministratioen
cannot withheld the entire amount of gratuity so long as the
retired Railuay servant dees not vacats the railway quarter as
also that supplementary Railway passes cannot be withheld fer
nonevacation of the Railway quarter, He has alse preducad a cepy
of the judgment of the Tribunal in 0.A.1312/90 at Annexure.A.10.
where rent on normal rate, elsctricity and water chartes fer the
peried of overstayal has bsen directed to be recevered. He has
referred to the Judgment of this Tribunal in 0,A.2045/89 and
0.4.191/89 allowing 12 percent interest on dslaysd payment of

retirsl benefits,
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3. ~ Inte counter affidavit the Railway autherities have
statad that the applicant heving retired on 30.4.89 was allewed to
retain the Railway quartmém normal rent arnd ansthar feur menths
at deuble the nermal rent and that in accerdance with the Rules

a retired smpleyss cannet be allowsd teo retain the Railwvay accomme~
datien fer a period exceeding 8 mentha., Since ths applicant
coentinued te sccupy the Railway quarter Beyend 8 menths unauthe-
risedly and the ameunt ef gevernment dues te be paid by him cannet
be ascertained till hs vacates the Govermm:nt accemmedatien his
OCRG ceuld not bs releassd, They have calculatsd that as against
the DCRG of Rso33825/= payable te the applicant he has to my te
the Gevernment Rs, 40,994/- fsr the Railway quarters retaimd by
him unsstherisedly, Thus he owss te the Gevernment Rs,7169/- far
unautherised sccupatien ef HRallway quarters ujte August, 1951 besides
elsctrieity and water charges, On 19,3.90 ¢ was infermed that
dimages for unautherised eccupath”n would be recovered from hime
He had alse been infermed absut the rent to be paid by him fer
sccupatien during the first 8 menths after retirement, The
spplicant hadc:E. point ef times énfermed the date when he intended
te vacate the quartersand deliver the vacant posssssisn and hence
preceedings under the Public Premises Act had te be initiated,

He had besen fervarned ﬁw/&hﬁtut of retirement cemplementary
passes wnulﬂ be withhels fer svery menth ef unautherised eccupatien
of Railway quarters, They have alse referred te ths Railway Beard's
erder of 1962 for withhelding ewen ths entire ameunt of DCRG till

the quarter is vacated,

4, In the rsjeinder inter slia the applicant centends that
he ceuld net afferd tec find alternative accoemmodatien bscauss of

nen=payment ef rstiral benefits,

Se I have heard the learned ceunsel for bsth the partiee

and gene threush the decuments carefully, The questien whether the
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Railway autherities can withheld the ent1¥e ameunt of Desthecum=
Retirsment Gratuity fer getting the Railuay quarters vacated frem
the retired Railway servant was gone inte in great d«tail by the
Full Bench ef this Tribunal in Wazir Chand Vs, unisn ef India,
(page 289 of the Beok Full Bench Judgments ef CAT 1989-81, Vel.Il).
4hey feund that the 1982 circulat ef the Raflwey Beard permitting
such withhelding is vielative ef Articles 14 of the Constitutien,
1t was further argusd that since 3 retired Railuay ssrvant is
sntitled to the payment ef gratuity immediately en retirement

and hs is permitted:te retain the Railway quarter fer four menths
on nermal rent and next feur menths at deuble the assecssed rent
dhe retentien ef the Railway q.arter during this peried cannet

be taken te be unguthorised and therefere the gratuity amount
myable immediately en r?tir-mnt cannoet be withhsld, Accerdingly
the Full Bench held that "withhelding ef =ntire amount ef DCRG

in the case of a retired Railway servant till such peried as he

dess net vacats the Railuay quarter is unwnrrantod._"

6, The Full Bench went into the validity ef withhelding
of pest retirement passcs fer each month of retantien ef Reilway
quarter and ebssrved as follewss

PAdverting to the queatien eof validity of withhelding ef
one set of posteretiremsnt pass fer sach meonth of retantien
of railway nuarter, it is scaercel y necessary te point eut
the ebvious impert eof the previsiens contained in clause(iii)
of para 1 of 1982 circular. This clause envisages disallew-
ing of one set of pest-retirement pass for each month ef
wnauthorised retention of railway quartsrs,  Recourse ts
the withholding of pest-retirement passes can bs had enly
after the retired railway servant has besn adjudged te
be in unauthorised occupation of the railway quarter. In
other words, disallowing af pest-retirement passes before
such adjudicatien would net be legally in erder, The
question ef this Circular being hit by Article 14 of the
Constit .tion is, however, a suparate question, e may alse
pause heré teo point out that the requirement ef issuing
a show=scause notice prier to withholding the pest retire-
ment passes is g sine que nen to the taking of action
envisaged by clause (iii), This wheolesomecondition precedent
is more often observed in breach. This point has ceme
to eur notice in several Applicatiens, which have been
allewed on acceunt of the failure te give a show-cguse
notice, Helding as we do that 1982 circular infracts
Article 14 of the Lenstitution, the action te withheld rost
retirement passed on the basis of this Circular shall alse
have to be held unsustainable,"

...5



4

. \o

Te The Full Bench alse refarred to the Judgment of the
Supreme Ceurt in Shri Shiv Charan VUs. Unien ef India and others
in which the Supreme Court dircctarhat normal rent fer the peried
of everstayal nscd only be deduct:d from the gratulty ameunt and
left it open to the union of India (Appellants) "to make claim

in accordance with law te which they are entitled to for any
excess -of penal rent," Summing up the Ffull Bench cencluded as

fellowss

"Issue No.13 (&) Withhelding ef entire ameunt of gratuity
of a retired railway servant so long as he
does not vacate the railuay quarter is
legally impermissible,

(ii) Disallowing one set of posterétirement
sasses for every month of unauthorised retent-
ien of railway guartsr is also unwarrantsd,

Issue No.2s (1) A firection to pay normal rent far the
railway quarter tetained by a retired railuay
sérvant in a cass whers DCRGC has not been paid
te him would not be legally in order,

(1i) The guantum of rent/licence f&e including
psnal rent, damages is te be regulated and
assessed as per the applicable law, rules,
instructions etc, witheut linking the same with
the retention/non-vacation of a railway quarter
by a retired railuway servant, Ths question of
interest on deleyed payment of DCRG is to be
decided in accordance with law without linking
the same to the nonevacation of railway guarter
by a retired railway servant,

(iii) Direction/order to pay interest is to be
mads by the Tribunal in accordance with law keepin
in view the facts and circumstances of the case
before it,"

8. In more or less similar case like thse one befors me
another Bench of this Tribunal in.its judoment dated 23,10.90 in P, N,
Atpe - Vs, Union of India {copy at Annexurs.A.10) ruled as followss

"It is aprarent from the above, that the respondents

have appreciated the arbitrary character ef their
instructions for holding back of the entire amount of
gratuity ang the hardships it was causing to retired
railuay employee and have, now specified reasonable
amounts which should be withheld from the different
categories of retiring employees, besides obtaining
suitable sureties from them. Having regard to the

facts of the present case and the totality of the
circumstances, we order and direct that the applicint
should give vacant possession of the railway quarter

to the respondents or &hedr representatives not later than
30th November, 1990 and the respondents or their repree
ssntatives shall hand over the cntire amount of DCRG

due and owing to the applicant less the amount mentiondd
hereinafter at the time the possession of the railuway
quarter is taken over,

.
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"Rent at normal rate, electricity and @ater charges
etc, for the period of over-stay may be deducted frem
the payment to be made fo0 the applicant as aforssaid,
The respondents will be entitled to meke claim in
sccordance with law, to which they are cntitled to,
for any excess or penal rent and the applicant will
be at liberty to make any claim for compsmsation in
the appropriate forum which he claims to be cntitlsd,"

R In the light of thefuling of the Full Bsnch afid the
aforesaid Judgment in a gimilar case I allow the application to
the extent and on the lires as indicated belows

(a) The applicant shall give vacant posseseion of the
Railway quartern to the respondents or their representatives not
later than 31st May, 1992 gnd the respondents or their represe-
ntative shall hand over the entire amount of DCRG due to the
applicant less the rent on normal rate, electrcity and water

charges etc, for the period of over-stay,

(b) The posteretirement pass.s shall be reliased to the
applicant on the basis of his entitl:m:nt forthwith irrespective
of whether the Rzilway quarter is in unauthorised occupstion or
not,

(c) The respondents will be entitled to make claim ine
accofdance with law to which they are entitled to)for ?E?sxcess
of penal rent and the applicant will be at liberty to make any
claim for compensation.Zitoiﬁe appreopriate fnrumehich he claims

v
to be entitled,
(d) Thers will be no ordur as to costs,

3.4 Kr—
(S.P.MUKERII)
VICE CHAIFMAN
03-04-92
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