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Whether Reporters of bcal papers may be
allowed to see the Judgment?

To be referred to the Reporter or not?

JUDGMENT

(Delivered by Hon'ble Mr.S.P.Hiicerji, Vice Chairman)

In this application dated 10.9*91 the applicant who retired

aa Chief Clerk in the IRCA office in the office of the Divisional Railway

flanagef. Northern Railway has prayed that the order of the respondents

requiiing him to vacate the railway quarters without payment of retiral

benefits and Railway passes be quashed and respondents directed to pay

gratuity as well as other dues before he is compelled to vacate the

Railway quarters* He has also prayad that the respondents he directed

to recover only normal rent and electricity charges and release the

retirsment passes. He has also claimed interest on the delayed payirent

of gratuity*

2* The brief facts of the case are as follows* The applicant

retired as Chief Clark on 30*4*89 after 34 years of service* He was

occupying Railway quarters in Kishanganj, Delhi normal rent of Rs*

55 per month* By various orders he was granted to retain the quarters

upto 31*12,89* Ch 19*3*90 the Railway ®"thoritlas informed
the
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applicant that the tenancy of the Railway qMartar^stood cancallad

with affsct from 1»1»90 and hin to vacate the same within

7 days failing which panal rant and other action and forfeiture of

retirement passes will be taken. He represented on 12.4.90 praying

Cor retention of the quarters for 6 months on medical grounds.

He also informed the authorities that he would vacate the Railway

accommodation provided the Gratuity amount of Bs.SSfOCX} due to

him since 1.5.89 was paid to him. In3tead of responding to the

representation the Railway authorities proceeded under the

Public Premises (Eviction of Unauthorised Accupants) Act, and

withheld the Gratuity amount and pest retirement complementary
ft

passes. Rio further representation brought forth no result.

He has referred to various instructions and rules of the Railways

by which prompt payment of ponaion and gratuity has been enjoined

so as to ensureil^ottlement dues are paid immediately on retire—

ment and where there is some- difficulty provisional payment of

pension and gratuity be made. He has also referred to Rule 323

of the F.iilway Servants Pension Rules according to which no amount

exceeding Rs.lOOO/- be mithheld from thi^ratiiity. He has also

referred to the ruling of the Full Bench of the Tribunal in

Hazirchand's case laying down that the Railwa/ administration

cannot withhold the entire amount of gratuity so long as the

retired Railway servant dees not vacate the railway quarter as

also that supplementary Railway passes cannot be withheld for

non-vacation of the Railway quarter. He has also produced a copy

of the Judgment of the Tribunal in O.R.131^90 at Annexure.A.10.

where rent on normal rate, electricity and water chartes for the

period of overstayal has been directed to be recovered. He has

referred to the Dudgment of this Tribunal in O.A.204^89 and

O.A.191/89 allowing 12 parcent interest on delayed payment of

retiral benefits.
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3. Intis countar affidavit tha Railway authorities have

stated that ths applicant having retirsd on 30*4.89 was allawsd to

retain the Railway quartovs|Mi nomal rant and another four months
at double ths normal rent and that in accordance with the ftjles

a retired employes cannot bo allowed to retain the Railway acoemmo-

datlon for a period exceeding 8 months* Since ths applicant

continued to occupy the Railway quarter Beyond 8 months unejtho-

rissdly and the amount of government dues to be paid by him cannot

be ascertained till ha vacates ths Government accommodation his

OCRG could not bo released* They have calculated thot aa against

the DCRG of Rs*33825/-> payable to the applicant he has to piy to

the Govommont Rs* 4D|994/— for the Railway quarters rotairod by

him unadthorisedly* Thus he ewes to tha Government Rs*7l6g/~ for

unauthorised occupation of Railway quarters ufito August, 1991 besides

olsctrieity and water charges* On 19*3*90 he was informed that

dim ages for unauthorised occupatATn would be recovered from him*

He hod also been informed about the rent to be paid by him for

occupation during tho first 8 months after retirement* The

at"
applicant had^no point of time Anformsd tho date when he intended

to vacate the quarters and deliver the vacant possession and hence

proceedings under the Public Premises Act had to be initiated*

Ho had boon fozwarnod w4?U^me^sst of retirement complementary

passes would ba withheld for every month of unauthorised occupation

of Railway c^artori, Thsy have also referred to ths Railway Board's

order of 1962 for withholding even tha entire amount of DCRG till

the quarter is vacated*

A* In ths rejoinder inter alia the applicant contends that

he could net afford to find alternative Sfccemmodatien because of

non-payment of retiral benefits*

5* I have heard the learned counsel for both the perties

and gone through the documents carefully* Tho question whtthor the
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Railway autharitlas can withhald tha sntlcfe^ amaunt af Baath-cum-

Ratiranent Gratuity far gatting tha Railway quartara vacatad fran

tha ratirad Railway sarvant was gent inta in great detail by tha

Full Bench af this Tribunal in Wazir Chand Vs. Unian af Indist

(page 289 of the Baok Full Bench Judgnents af CAT 1989>91• Val»II).

'fhay faund that tha 1982 circulat af tha R^way Baard pamitting

such withhalding is vialativa af Articles 14 of tha Constitutian,

It was further argued that aince a retired Railway sarvant is

sntitled to tha payment af gratuity immadiataly an ratiremant

and ha is partRittddtta retain the Railway quarter far four manths

on narmal rant and naxt faur months at daubls tha assessad rent

dha rstantian af tha Railway quarter during this periad cannat

be taken ta ba unauthorised and tharafara tha gratuity amount

payable immadiataly an retirsnant cannot ba withheld* Accardingly

the Full Bench held that "withholding af ant ire amount of OCRG

in the case of a retired Railway sarvant till such period as ha

does net vacate tha Railway quarter is unwarranted*^

6* The Full Bench went into the validity of withholding

of post ratiremant paests far each month af ratantian of Railway

quarter and observed as follawsl

"Adverting to the question of validity of withholding of
one sot of post-retiremant pass far each month of retention
of railway quartarf it is scarcely necessary ta point out
the obvious import of tho provisions contained in clau8a(iii}
of para 1 of 1982 circular* This clause envisages disallow
ing of one s^t of post—retirement pass for each month of
aoauthorised retention af railway quarters* Recourse to
the withholding of pest-retirement passes can be had only
after the r&tired railway servant has been adjudged to
be in unauthorised occupation of the railway quarter* In
other words* disallowing of post-retirement passes before
such adjudication would not be legally in order* Tho
question of this Circular being hit by Article 14 of the
Constit ition is* however* a separate question* We may also
pause hart to point out that the requirement of issuing
a show-cause notice prior to withholding the post rstiro-
mont passes is a sins qua non to the taking of actim
envisaged by clause (ill)* This wholesomecondition precedsnt
is fflors oftsn obssrved in broach* This point has come
to our notice in sovoral Applications* which have bean
allowed on account of the failure to give a show-causa
notice. Holding as we do that 1982 circular infracts
Article 14 of tho institution* the action to withhold post
retirement passed en the basis of this Circular shall also
have to be held unsustainable,"
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7, The Full Bench alee referred to the Oydgment of the

Supreme Ceurt in Shri Shiv Charan Us. Unien ef India and others

in which the Supreme Court directdjthat normal rent for the period
of everstayal na&d only be deducted from the gratuity amount and

left it open to the Union of India (Appellants) "to make claim

in accordance with law to which they are entitled to for any

excess of penal rent." Summing up the Full Bench concluded as

felleust

8.

"Issue No.1t (i) Uithholdlng ef entire amount ef gratuity
of a retired railway servant so long as he
does not vacate the railway quarter Is
legally impGrmlssible.

(il) Disallowing one set of post-rdtiremcnt
passes for every month of unauthorised retent>-
ion of railway quarter is also unwarranted*

Issue No.2i (1) A direction to pay normal rent for the
railway quarter Retained by a retired railway
sdrvant in a caes where DCRG hae not been paid
to him would not be legally in order*

(ii) The quantum of ren^licenca ffe including
penal renty damages is te be regulatsd and
assessed as per the applicable law, rulee^
instructions etc* without linking the same with
the retention/nen-vacation of a railwey quarter
by a retired railway servant* The question of
interest on delayed payment of DCRG is to be
decided in accordance with law without linking
the same to the non-vacation of railway quartar
by a retired railway servant*

(iii) Directior/ordar to pay interest is to be
made by the Tribunal in accordance with law keepim
in view the facts and circLmstances of tbe case

before it*"

In more or less similar case IIkb the one before me

another Bench of this Tribunal in its judgment dated 23*10.90 in P.K*

Atte Vs. Union of India (copy at Annexure.A.10) ruled as folloust

"It is apparent from tha above, that the respondents
have appreciated the arbitrary character of their
instructions for holding back of the entire amount of
gratuity and the hardships it was causing to retired
railway employee and have, now specified reasonable
amounta which should be withheld from the different
categories of retiring employees, besides obtaining
suitable sureties from them. Having regard to the
facts of the present case and the totality of the
circumstances, we order and direct that the applicant
should give vacant possession of the railway quarter
to the respondents or thiiir rspresentatives not later than
30th November, 1990 and the respondents or their repre
sentatives shall hand over the entire amount of DCRG

due and owing to the aoplicant less the amount mentiondd
hereinafter at the time the possession of the railway
quarter is taken over.
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"Rent at normal rata, electricity and dwter charges
etc* for the period of overustay may be deducted from
the payment to be made to the applicant as aforesaid*
The respondents uill be entitled to make claim in
accordance uith law, to which they are r.ntitled to,
for any excess or penal rent and the applicant will
be at liberty to make any claim for compensation in
the appropriate forum which he claims to be intitlsd,"

9* In the light of thoiuling of the Full Bench sAd the

aforesaid judfjfent in a similar case I allow the application to

the extent and on the lines as indicated below|

(a) The applicant shall give vacant possession of the

Railway quarter to the respondents or their representatives not

later than 31st flay, 1992 and the respondents or their represe-

^ ntative shall hand over the entire amount of DCRG due to the

applicant less the rent on normal rate, slectrcity and water

charges etc, for the period of over-stay*

(b) The post-retirement passes shall be released to the

applicant on the basis of his entitlement forthwith irrespective

of whether the Railway quarter is in unauthorised occupition or

not,

(c) The respondents will be entitled to make claim in-

accofdancE with law to which they are entitled to for iw excess

^ of penal rent and the applicant will be at liberty to make any

claim for compensation appropriate forum uhich he claims

to be entitled*

(d) There will be no ordtir as to costs.

Ks3492*

(S,P.nUKER3l)
VICE CHAIRI«1AN
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