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' Central Adm;nistrative Tribunal
gopkEincipdffiiihch, New Delhi.

0.A. No.2090 of 1991 /

11th day of February, 1994

Shri N.V. Krishnan, Vice-Chairman(A)
Shri B.S. Hegde, Member (Judl.)

Shri Anil Goel,

R/o E-19, Income Tax Colony,

Peddar Road,

Bombay-26. : . Applicant

By Advocate Shri P.P. Khurana

Versus
Union of India through

1. The Secretary,
Department of Revenue,
Ministry of Finance, North Block
New Delhi.

2. The Chairman,
Central Board of Direct Taxes,
Ministry of Finance,
New Delhi. Respondents

By Advocate Shri R.S. Aggarwal

ORDER

Shri B.S. Hegde, Member (J)

now
The applicant, who 1s_[a Deputy Comm1351oner of Income

Tax,Special Range-7, Bombay, has filed this application
against the action of the respondents who have initiated

major penalty proceedings under Rule 14 of the CCS(CCA)

Rules, 1965 by the Memo. dated 22.10.1990 (Annex.A-1).

2. The brief facts leading to his grievance are as follows:

2.1 A Memo. dated 20.11.1986 (Annex.A-2) was issued to
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did not place on the file its detailed notes consi-
dering the pros and cons of the case and the dia-
metrically divergent views of the Department and

the C.V.C. and the reasons for its conclusidns.Instead,

it only recommended the acceptance of the CVC's
advice on the only ground that the CVC had repeated
its advice more than once and that the true facts
would emerge only during the enquiry and the officer
‘would have ample opportunity to prove his innocence.
In other words, the Department of Personnel did
not give any convincing reason as to why the Depart-
ment of Revenue should reverse its opinion about
the delinquency of the applicant and the need
to initiate major penalty proceedings against
him. That advice should not have weighed with
the respondents at all, because the thrice repeated
advice of the C.V.C. had been unambiguously and
W finally rejected by the Deﬁartment of Revenue
when the Chairman, C.B.D.T. wrote a strong note
¥ - vide para.l19 supra - and proposed that the Depart-

ment of Personnel be consulted.

30. In our view, these circumstances show that
the final decision has been taken only at the
instance of the C.V.C. which insisted on a major:
Penalty .proceedings being instituted against the
applicant. We could have come to a different

conclusion if some official in the Board, or the

ﬁ@v/ Secretary (Revenue) had recorded - at least at
the last stage - that the earlier observations
ce.e26..,
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made in the Department at various levels were
the result of a wrong appreciation of the facts

and circumstances and that the view propounded

-by the C.V.C. was more convincing and that it

deserved to be accepted. If even a few 1lines
expressing such a view had been written at the
final stage 6f decision making, one could have
held that, perhaps, the decision was taken indepen-
dently <xf.the CVC's advice and not under pressure.
We are unable to notice any such decision on the
departmental file. It appears to us that the
Ministry of Finance finally opted for a decision
of convenience. The alternatives before the Ministry
were to rejéct the advice of the C.V.C. about

and thereby invite a report to Parliament by the
this case /- which was sure to be made considering
the background of the case - and take steps to
defend itself in Parliament or to accept the advice
of the C.vV.C., notwithstanding‘its strong conviction
in the matter and give tggi no cause to make a
report to Parliament. The Ministry had been alérted
by the Director Investigation(Vigilance) about
the consequences of disagreeing with the C(C.V.C.
(para. 17 supra). Therefore, the Ministry chose
the 1latter alternative. We find that such a
conclusion alone can be drawn from the circumstances
of the case. We reject the contention of the

respondents that the decision was voluntary and

taken without any extraneous inference.

31. We, therefore, hold that the Ministry was

afraid of disagreeing with the C.V.C. 1lest the

27, .,

cve



SO ———

o LT

- 27 -

latter should make a reference to this case in-

its Annual Report to the Parliament. This 1is

not a relevant consideration for taking a deeision
is
in the matter. That decision fto be taken in accor-

dance with the provisions >f Rule 14(2 ) which

reads as follows:-

"(2) . Whenever the disciplinary authority
is of the opinion that there are grounds
for inquiring into the truth of any imputa-
tion of misconduct or misbehaviour against
'a Government servant, it may itself imquire
into, or appoint under this rule A or under
the provisions of the Public Servants (Inqui-
ries) Act, 1850, as the case may be, an
authority to inquire into the truth thereof."

32. This opinion of the disciplinary authority

has to be formed by himself. He is not at all

féterred in consulting any other authbrity or

person he may like, but ultimately, it has to

‘be his own decision and when questioned, it has

to Dbe estabiished that the decisiorn ~was taken

freely by him. No external authority has any

‘right to pressurise him 1into taking a decision
to initiate a disciplinary proceedings  which

he himself is not willing to initiate.

33. That proposition is well-established by
the ratio of the judgement of the Supreme Court

in Nagaraj Shivarao Karjagi Vs. Syndicate Bank

and Another,J.T. 1991 (2) S.C.529. That was

a disciplinary proceeding' conducted under the

Syndicate Bank Officer Employees (Conduct)

Regulations, 1976. Regulation 20 thereof
provides that the Bank shall ‘consult the Central
Vigilance Commission, . wherever necessary, in

respect of all disciplinary cases having a vigilance angle

S ks e e



However, the Ministry of Finance, Department of

Economic Affairs (Banking Division), issued a

e
v/

34.

directive dated 21.7.1984 which reads as follows:-

"Recently a case has been reported where
a bank has revised the punishment awarded
to an officer in a disciplinary case contrary
to the advice of the Central Vigilance
Commission. The case has figured in the
Annual Report of the CVC as a case of non-
consultation with the Commission and thus
created an embarassing situation. You
will, perhaps, be aware of the Annual Reports
of the CVC, which contain cases where the
disciplinary authorities had not accepted
its recommendations or had not consulted
it, are 1laid on the Tables of both .the
Houses of Parliament. This may, thereafter
be discussed in the Parliament also. You
will agree that under no circumstances
the advice of the CVC should be modified
except with the prior concurrence of the
Commission and this Ministry. I may mention
here that revision of the penalty imposed -
on a delinquent officer as a result of
an appeal filed by him before the appellate
authority against the decision of the original
disciplinary authority also amounts to
non-consultation/non-acceptance of the
advice of the CVC and is included in CVC's
Annual Report."

In that case, the Bank consulted the Central

~ Vigilance Commission which recommended the punish-

ment of compulsory retirement from service. This

penalty xxxx was imposed on the‘petitioner therein.

The

appeal of the petitioner was dismissed by

the General Manager. The Bombay High Court also

dismissed his petition. The Supreme Court found

that the petitioner had been complaining throughout

and/ also before that CourF) that the punishing

authorities did not apply their mind and did not

exercise their power in considering the merits

ﬂh’// of this case. He contended that the benalty was

c.e..29..,
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imposed in obedience to the advice of the C.V.C.
which has been made binding on the Bank by the
direction dated 21.7.1984 of the Ministry of Finance,

extracted above.

5. The counsel for the Bank had submitted
that the case of the petitioner had received the
fullest consideration from the disciplinary and
appellate authorities who had independently considered
the material on record, both in respect of the
merits of the chargeé and appropriate punishment.
It was further contended that as the order of
punishment did nqt specifically refér to either
the advice of the C.V.C. or the circulars to the
Bank drawing attention of the authorities to the
directives issued by the Ministry of Finance,
it could not be contended that the punishment
khad been vitiated by extraneous <circumstances.
Considering the case in the 1light of these submi-

ssions, the Supreme Court gave the following findings

- mxxix observations and orders:-

"15. We are not even remotely impressed
by the arguments of counsel for the Bank.
Firstly, the Bank itself seems to have
felt, as alleged by the petitioner and not
denied by the Bank in its counter, that
the compulsory retirement recommended by
the Central Vigilance Commission was too
harsh and excessive on the petitioner in
view of his excellent performance and un-
blemished antecedent service. The Bank
appears to have made two representations;
one in 1986 and another in 1987 to the
Central Vigilance Commission for taking
a lenient view of the matter and to advice

lesser punishment to the petitioner.
Apparently, those representations were
not accepted by the Commission. The disci-

plinary authority and the appellate authority{

00003000,
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therefore, have no choice in the matter.
They had to impose the punishment of compul-
sory retirement as advised by the Central
Vigilance Commission. The advice was binding
on the authorities in view of the said
directive of the Ministry of Finance, followed
by two circulars issued by the successive
Chief Executives of the Bank. The discipli-
nary and appellate authorities might not
have referred to the directive of the Ministry
of Finance or the Bank circulars. They
might not have stated in their orders that
they were bound by the punishment proposed
by the Central Vigilance Commission. But
it is reasonably foreseeable and needs
no elabloration that they could not have
ignored the advice of the Commission.
They could not have imposed a lesser punish-
ment without the concurrence of the Commi-
ssion. Indeed, they could have ignored
the advice of the Commission and imposed
a lesser punishment only at their peril.

16. The power of the punishing authorities
in departmental proceedings is regulated
by the statutory Regulations. Regulation

4 merely prescribes diverse punishment
which may be imposed upon delinquent officers.
Regulation 4 does not provide specific

punishments for different misdemeanours
except classifying the punishments as minor
or major. Regulations 1leave it to the

discretion of the punishing authority to
select the appropriate punlishment having
regard to the gravity of the misconduct

proved 1in the case. Under Regulation 17,
the appellate authority may pass an order
confirming, enhancing, reducing or completely
setting aside the penalty imposed by the
disciplinary authority. He has also power
to express his own views on the merits
of the matter and impose any appropriate

punishment on the delinquent officer.
It is quasi-judicial power and is unrestric-
ted. But it has been completely fettered

by the direction issued by the Ministry
of Finance.: The Bank has been told that
the punishment advised by the Central Vigi-
lance Commission in every case of discipli-
nary proceedings should be strictly adhered
to and not to be altered without prior
concurrence of the Central Vigilance Commi-
ssion and the Ministry of Finance.

{
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17. " We are indeed surprised to see the
impugned - directive issued by the Ministry
of Finance, Department of Economic Affairs
(Banking Division). Firstly, under the
Regulation, the Bank's consultation with
Central Vigilance Commission in every case
is not mandatory. Regulation 20 provides

that the Bank shall consult the Central

Vigilance Commission wherever necessary,
in respect of all disciplinary cases having
a vigilance angle. Even if the Bank has
made a self imposed rule to consult the
Central Vigilance Commission in every disci-
plinary matter, it does not make the Commi-
ssion's advice binding on the punishing
authority. In this context, reference
may be made to Article 320(3) of the Consti-
tution. The Article 320(3) like -Regulation
20 with which we are concerned provides
that the Union Public Service Commission
or the State Public Service Commission,
as the case may be, shall be consulted
- on all disciplinary matters affecting
a civil servant including memorials or
petitions relating to such matters. This
Court in A.N. D'Silva V. Union of India
((1962) Suppl.(1) SCR 1968) has expressed
the view that the Commission's function
is purely advisory. It is not an apellate
authority over the inquiry officer or the
disciplinary authority. The advice tendered
by the Commission is not binding on the

" Government. Similarly, in the present

case, the advice tendered by the Central

- Vigilance Commission is not binding on

the Bank or the punishing authority. It
is not obligatory upon the punishing authority
to accept the ~dvice of the Central Vigilance
Commission. -

XXXX XXXX XXXX T XXXX XXXX

19..... .....The punishment to be imposed
whether minor or major depends upon the
nature of every case . and the gravity of
the misconduct proved. The authorities
have to exercise their judicial discretion
having regard to the facts and circumstances

of each case. They cannot act under the
dictation of the Central Vigilance Commission
or of the Central Government. No third

party like the Central Vigilance Commission
or the Central Government could dictate
the disciplinary authority or the appellate
authority as to how they should exercise
their power and what punishment they should
impose on the delinquent ~officer. (See:
De Smith's Judicial Review of Administrative
Action, Fourth Edition, p.309). The impugned
directive of the Ministry of Finance,
is therefore, wholly without Jjurisdiction,
-and plainly contrary to the statutory
Regulations governing disciplinary matter."

e ee32..,
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In the circumstances, the appeal of the petitioner

was allowed.

36. The situation in the present case is similar

to that obtaining in' the above case, except for
one significant difference, viz., that there is
no directive of any Ministry to any authority
that the advice of the C.V.C. should be binding,
but that does not affect the case materially
because we have found that till the 1last moment,
the Department of Revenue had felt strongly that
no proceedings under Rule 14 for imposing a major
penalty, should be initiated against the applicant
and that he should be let off with a simple warning.
Yet, such a disciplinary proceeding has now been
initiated. We have given our finding above that
this is entirely attributable to the éft repeated
advice of the C.V.C. which the respondents did
finally
not / dare ‘to disagree with for fear of a report
being made by the C.V.C. fo Parliament. We are
also of the view that the ratio of the decision
of the Supreme Court in the above case, Nagraj
Shivarao Karjagi Vs. Syndicate Bank and Another,

will also apply to initiation of disciplinary

proceedings under duress or extraneous inference.

In the circumstances, we allow this application
and quash the impugned Annex.A-1 Memo. dated
22.10.1990 of the Department of Revenue, initiating
proceedings against the applicant under Rule
14 of the C.C.S.(CCA) Rules, 1965'3 No costs.

_ oy | L/Qi/ ,.42/ )‘29
(B.S. Hgﬁgjt}"/'fz/% ‘ (N."l/. Krishnan)

Member (J) Vice-Chairman(A')
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