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Central Administrative Tribunal

feei^incipflH^HIIich, New Delhi.

O.A. No.2090 of 1991

11th day of February,1994

Shri "N.V. Krishnan, Vice-Chairman(A)

Shri B.S. Hegde, Member (Judl.)

Shri Anil Goel,
R/o E-19, Income Tax Colony,
Peddar Road,
Bombay-26.

By Advocate Shri P.P. Khurana

Versus

Union of India through

1. The Secretary,
Department of Revenue,
Ministry of Finance,North .Block,
New Delhi.

The Chairman,
Central Board of Direct Taxes,
Ministry of Finance,
New Delhi.

By Advocate Shri R.S. Aggarwal

ORDER

Shri B.S. Hegde, Member (J)

nt.

Applicant

Respondents

now

The applicant, who is /a Deputy Commissioner of Income

Tax,Special Range-7, Bombay, has filed this application

against the action of the respondents who have initiated

major penalty proceedings under Rule 14 of the CCS(CCA)

Rules, 1965 by the Memo, dated 22.10.1990 (Annex.A-1).

2. The brief facts leading to his grievance are as follows:

2.1 A Memo, dated 20.11.1986 (Annex.A-2) was issued to

. . . 2. . ,
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theapplicantbytheChiefCommissioner(Administration)

andCommissionerofIncomeTax,Delhi-1,callingforhis

explanationinregardtothelapses,irregularitiesand

misconductonhispart,thedetailsofwhichwere;given

inthatmemorandum.Theseprimarilyrelatetotheassess-
asI.T.O.

mentmadebytheapplicant/fortheyears1981-82and1982-

83oftheassessee,ShriVimalNanda.ThoughtheMemorandum

referstotheassessmentyears1982-83and1983-84,it

appearsthatthisisamistakeandwhatwasmeantwasthe

assessmentyears1981-82and1982-83.

2.2Theapplicantfiledareplyon12.2.1987(Annex.A-

3)inwhich,amongotherthings,herepresentedthatthere

wasnotruthintheallegationsandthathehadnomala

fideintentionincompletingtheassessmentsofthisassessee.

Healsopointedoutthatiftherewasasmallerrorhere

orthere,itshouldbecondonedconsideringthefactthat

hehadworkedonlyforoneyearinthefieldafdoing

assessments.

1-

2.3NothingwasheardinthematteruntilaMemorandum

ofchargesdated22.10.1990wasissuedtohim,allegedly

underthecoverofaletterdated10.4.1991(Annex.1).

2.4HesentareplytotheMemoranumofchargeson23.8.91

(Annex.A-4)Apartfromcontendingthatthedisciplinary

proceedingshavebeeninitiatedafteralongdelayand

uhattheseproceedingsareinrespectofhisfunctioning

asaquasi-judicialauthority,theapplicantsubmitted

hisreplyonmerits,denyingtheallegations.Inaddition,.

followingallegationsinparas.43and44of

••«3••^
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!isreceivedIron,theAdmlniJstratlveCommissioner,|
,thematterought;nottohavebeenPt°oeededfurtter,,

butonmeresuspicionthematterwas®=uamm
!:?obeTfurtherandtheapplicant"sissuedaMemo-
?an-dum.AftertheApplicantJtteJ

nFPhruarv1987theDirectorateofVigilance
;SrrespondencewithC.V.C.madeoutsctseformajor
penaltyproceedingsagainstthe
theproposalwasputuptotheP^j^g^jiplinary i.e.Presidentfortakingapproval,*lfctheDisciplinary
authoritydidnotagreewiththeproposala
forreconsiderationatthesppropri^^^
SfTi^ciXary'luthorftV'andthematterwas.examined
afreshatthehighestlevel.

Theapplicantunderstandsthatthe
ruriTvaveaclearfindinginfavouroftheapplicant

thattheApplicanthadactedopinion
-.VtSrMember"t^ounTrpprovfl'̂oftheChairman, ?LtralBoardofDirectTanesandthe®®"on'bi;

Sffilewasthereafterputupbefore^^the^Hon^M^
"•'dtfatled•?nies\^lBat?ve'̂noteexoneratingtheApplicant
VSSSng-ir^urr^'rp^ii'«S
SHrSa-'"h^e\^str-V-^e^aeTai-inst-e'̂a^ ofdisciplinaryaction.

Thishasalsobeentakenasground(c)inpara.5.tochallenge

theproceedings.

^2.6Inthecircumstance,hehasprayedthattheimpugned
MemorandumofchargesatAnnex.A-1bequashed.

3.Therespondentshavefiledareplyon10.1.1992.

Therespondentshavenotofferedanycommentsonpara.4(VIII)

ofth^O.A.reproducedaboveexcepttostatethatthecorres

pondencebetweentheC.V.C.andthedisciplinaryauthority
aswellastheexaminationofthecaseatvariouslevels
areconfidentialinnature.However,inreplytoground
(c)^respondentshavespecificallydeniedthatthecharge-
sheetwasissuedattheinstanceoftheC.V.C.andcontended

thatitwasissuedonlyafterthedisciplinaryauthority

wassatisfiedaboutthegravityofthemisconductcommitted

bythe-applicant.Thisdecisionwastaken.afterreconsidera
tionoftheapplicant'scase.

4.Theapplicationwasadmittedon12.9.1991.Inthe
normalcourse,itwouldhavecomeupforhearingaccording
toitsturn.However,anadinterimdirectionwas
issuedonthesameday,directingtherespondentsnot
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hisreplywhicharereproducedbelow

"43.Inaddition,IreliablyunderstandthatMembers
Staff&Training(ShriO.P.BhardwajandlaterSh.
C.S.Jain)Chairman(ShriG.N.GuptaandlaterSh.
A.S.Thind),RevenueSecretary(Dr.NitishSenGupta),
MinisterofStateforFinance(ShriAjitPanja)and
FinanceMinister(ShriN.D.Tiwari)werefullysatis
fiedwithmy,replyandrecordedminutesthatno
penaltyproceedingsneedbeinitiatedagainstme.
ItappearsthattheCentralVigilanceCommission,
however,insistedthatmajorpenaltyproceedings
shouldbeinitiatedagainstme.Ialsounderstand
thatfilewassenttoCentralVigilanceCommission
morethanonce(atleaston3occasions)forreconsi
deration.Theirconclusionisunsupportedbyany
rationaleorlogic.Ifurtherunderstandthaton
thebasisofarbitrarystandtakenbyCentralVigilance
Commission,theDisciplinaryAuthorityhasissued

1̂thechargesheetwithoutjustification.

44.Itis^notoutofplacetomentionherethat
theDisciplinaryAuthoritywhoisthesoledeciding
authorityforissuingthecharge-sheethassubstituted

/(sic)itsownbetterjudgementthat/thearbitrarystand
takenbytheCentralVigilanceCommission.This
i.nitselfisviolativeofprinciplesofnaturaljustice
andthereforethechargesheetisnotsustainable
inlaw."

2.5Astheenquiryproceedingswerenotdroppedasrequested

^forbyhim,theapplicantfiledthisO.A.on10.9.1991.
i

2.6Besidesstatingthefactsofthecaseasmentioned

^aboveandclaimingthattheallegationsmadeinthecharge-

sheethadnosubstance,theapplicantreiteratedtheallega

tionsmadeinthereplythattheproceedingshadbeeninitiated

onlyonthecompulsionoftheCentralVigilanceCommission.

Hehasstatedasfollowsinpara.4(VIII)61the0;A.;-

(VIII)Theapplicantsaysandsubmitsthatthe
matterwasinvestigatedwaybackin1986itselfwhen
theApplicantwasissuedasimplememocallingfor
/lisexplanationinregardtotheallegedirregularities
andlapsesandtowhichtheApplicanthaddulysubmitted
hisreplysoonthereafter.TheApplicantunderstands
ohatevenbeforereceiptoftheaforesaidmemorandum
receivedfromC.I.T.,Ludhiana,theDirectorateof
VigilanceaskedforthereportfromtheAdministrative
CommissioneroftheApplicantwhosepthisreport

^inJune,1986completelyexoneratingtheApplicant
ofanywrongdoing.Innormalcourseafterthereport
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totakefurtheractioninpursuanceoftheAnnex.A-1charge-

sheet.Thiswasbeingextendedfromtimetotimeandthe

proceedingswerecontinuingonlyforconsiderationofthe

interimorder.On28.9.1992,itwasobservedthatthe

matterappearedtobeshortand,therefore,itwaslisted

forfurtherdirectionson23.11.1992,whenthelearned

counselrequestedthatthematterbeheardfinallyasit

wasashortone.

5.Itisinpursuanceofthisdirectionthatthismatter

cameupon24.11.1992whenthelearnedcounselforthe

respondentshadbroughttherecords.Athisrequestthe

casewasadjourned.Itcamebeforeuson17.12.1993,when

itwasheardandreservedfororders.

6.Itwouldbebettertostatethechargethathasbeen

framedagainsttheapplicantforaproperunderstanding

oftheargumentsinthiscase.Thatchargeenclosedto

Annex.A-1memorandumreadsasfollows:-

"ThatthesaidShriAnilGoel,whilefunctioningasITO,
Distt.VI(I)Additional,NewDelhiduringtheperiod

^fromMay,1984toJune,1985committedseriouslapsesand
j.irregularitieswithamalafideintentionbycompleting

theassessmentsforasstt.years1981-82and1982-83,in
thecaseofShriVimalKumarNanda,inamannerwhich
wasprejudicialtotheinterestsoftherevenueand
whichconferredundu^benefitsontheassessee.Shri
Goel,therebyfailedtomaintainabsoluteintegrityand
displayedlackofdevotiontodutyandconduct
unbecomingofaGovernmentservantandthereby
contravenedRules3(1)(i),3(l(ii)and3(l)(iii)ofthe
CCS(Conduct)Rules,1964."

Thestatementofimputationsgivesthedetailsofthecharges.

Theimputationwillbecomeclearshortly.

7.Whenthemattercameupbeforeus,itbecametransparent

thatthecentralargumentoftheapplicantonthebasis

ofwhichitwasfeltearlierthatthematterwasashort

one,istheallegationthatthememorandumofchargeshad
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beenissuedonlyattheinstanceoftheC.V.C.andthat

thedisciplinaryauthorityitselfwasnotatallsatisfied

abouttheneedtoinstitutethesedisciplinaryproceedings.
Itwas,therefore,contendedthatthecharge-sheetisab

initiovoidandthatitisliabletobestruckdownon

theratioofthedecisiongivenbytheSupremeCourtin

NagrajShivraoKarjajiVs.SyndicateBankandAnother,

J.T.1991(2)S.C.529.Inthecircumstance,thoughthe

applicationhadbeenadmitted,itwasfeltthattheO.A.

itselfcouldbedisposedofifweconsideredthisground

madeintheO.A.forfinaldecision.

8.Thoughthelearnedcounselfortherespondents,had

broughtwithhimtheconcernedrecords,anaffidavithad

beenfiledbyShriK.P.Geethakrishnan,Secretary,Ministry
ofFinanceon9.12.1992underSection124ofthe/Evidence

1872

Act,/claimingthattheproductionofthefileintheCourt

islikelytoprejudicepublicinterestandinanycase,

faprayerwasmadethattheconfidentialityofthefile

uemaintainedwithoutdisclosingitscontentstotheappli

cantorhiscounsel.Theapplicantfiledadetailedreply
tothisaffidaviton23.11.1993,contestingtheclaimthat

thedisclosurewouldnotbeinpublicinterest.Apparently,
heappearedtobeinpossessionofanumberoffactsconcer

ningthiscase,whichnormallywouldnothavebeenavailable
him.Healso

toapersonlike/madeanumberofallegationsthesubstance

ofwhichisthat,repeatedly,thedisciplinaryauthority
feltthattherewasnocasetoinitiateproceedingsunder
Rule14withaviewtoimposingamajorpenaltyonthe

applicant,butthateverytimethiswasopposedbythe
C.V.C.andultimately,thedisciplinaryauthorityhadto

1

4
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issuethecharge-sheetasdecidedbytheC.V.C.

9.Weheardthepartiesontheaffidavitandfeltthat
asallegationsandcounterallegationshavebeenmadeas

totheroleoftheC.V.C.,whichwenttotherootofthe

matter,itwasnecessarytoperusetherecords.Theconcerned

recordshavebeenplacedbeforeusbythelearnedcounsel

fortherespondents.

10.Itwould,therefore,besufficientifwerecordour

observationsafterhavingperusedtherelevantfile,i.e.,
"DisciplinaryproceedingsagainstShriAnilGoel,ACIT,
NewDelhi",bearingfileNo.DP(G)(639)/Vig.l/90ofthe

MinistryofFinance(DepartmentofRevenue)whichhadearlier

beennumberedasCom./G(2792)Vig./85.Ourobservations

aresummarisedbelow.

10.1TheCommissionerofIncomeTax(Central)Ludhiana

entertainedsuspicionsaboutthepersonswhohadpaidapplica
tionmoneyforsharesinM/sRalsonChitFund&Financiers

(Pvt.)Ltd.,Ludhiana.He,therefore,sentad.o.letter

ton6.6.1985(p.2/corr.)totheC.I.T.DelhiVIIwitha
copytotheDirectorofInspection(Investigation)inDelhi,
makinganenquiryaboutthecaseofShriVimalNanda.As

thisisthestartingpointoftheenquiryagainsttheappli
cant,wemayseewhatthecomplaintwasabout.TheC.I.T.

Ludhianaallegedasfollows:-

ml'investigations,Ihaddirected
rLordsnfV®nthroughtheassessment
PatvalITOTv/r\contactingShri atyal,IT0.IV(6),Delhi,itwasfoundoutthatShri
19Rqa/iS®''returnslorassessmentyears thatCircle.Noreturnswere
availableonrecordslortheearlieryears.

ha^lilldsthatShriVimalNanda
and82snwVtlreturnslorassessmentyears1981-82
eventhounhhi=r,ITO.VI(l)Additional
m?IV(6)D®eihijurisdictionexistedwith

Shrianf/°r®tegularITO.VI(l)Additional.Delhi,
NaltniTU,wasonleave,myITOcontactedMiss Thadani,ITOon20,5,85,whowasholdingaddi-

Circle.Examinationofthe
assessmentrecordsolShriVimalNandaasavailahll

4
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inthisCirclerevealedthatonthereturnsforassess
mentyears1981-82and82-83,neithertheincoming
returnshadbeeninitialledbyITOnoranynumbered/date
stampwasappearingonthem.Thosereturnswere
showntohavebeenfiledon30.7.84.^

Prior-tothis,inhisstatementatLudhianarecorded
on26.3.85,ShriVimalNandahadspecificallystated
thathehadnotfiledanyreturnsforassessment
year1981-82.Toverifythispoint.ReturnRegister
ofDistt.VI(l)wasalsoexamined.FromthisReturn
Register,itwasfoundthattherewereclearmanipula
tionsmadeforshowingthereceiptofthesetworeturns
ofShriVimalNanda.
XXXXX*XX>"XXXXXXX*^•KXXXxxxxxxxx

3.TheinterpolationsintheReceiptRegisterproved
thepointthatfillhg,ofreturnsforassessment
years1981-82and1982-83byShriVimalNandawas
anafter-thoughtsometimeafter26thMarch,1985
whentheenquiriesatthisendinthecaseofM/s
RalsonChitFund&Financiers(P)Limitedwerein
progress.Backdatedreceiptof30.7.84wasgot
shownonthesereturns.Assessmentswerecompleted
bytheITOforboththeseassessmentyearson23.3.85.
Evenifthereturnforassessmentyear1981-82is
takentohavebeenfiledon30.7.84,itisaninvalid
returnonwhichnoassessmentcouldbeframedas
such.Furtherinhisassessmentorderforasstt.
year1982-83thoughtheITOhadstatedthatShri
VimalNandahadraisedloansexceedingRs.l6lacs
formakinginvestmentsinshares,noenquiriesat
allhadbeenconductedregardinggenuinenessofthese
loans."

Theseallegationsfindplaceinthestatementofimputations.

10.2Itisinthisconnectionthatanenquirywasmade

fromtheCommissionerofIncomeTax,Delhi-VII,wherethe

saidVimalNandawasassessed.Areportdated23.6.86

wassentfromtheofficeoftheC.I.T.,Delhi-VIItothe

AssistantDirectorofInspections(Vigilance)(p.15corr.),

byC.L.Kapoor,IncomeTaxOfficer.Itstatedthatthe

assessmentfortheyear1982-83hasbeensetasidebythe

orderoftheCommissionerofIncomeTax,Delhi-Von4.11.85.

Itproceededfurtherasfollows:-

"2.Theassessee,ShriVimalNanda,filedreturns
ofhisincomefortheassessmentyears81-82and

...9.



¥

82-83intheofficeoftheI.T.O.,Distt.VI(l)
Addl.-xxxxrxxi^.NewDelhi.Thereturnswere
accepteaacthecounterbecauseasperthe
addressgiveninthereturns,theI.T.O.,
Distt.VI(l)Addl.,hadjurisdictionthereon.
Later,theassessmentswerealsofinalised
bytheI.T.O.u/s143(3)inaroutinemanner
as-atthetimeofmakingtheassessmentshe
iiadnoinklingthattheassesseehadfiled
hisreturnofincomefortheassessmentyear
1983-84intheofficeoftheI.T.O.,Distt.IV(6),
NewDelhi,inthechargeofC.I.T.-V,New
Delhi.Whenthisfactwasdiscovered,steps
wereimmediatelytakentohavetherecords
ofthecasetransferredtoI.T.O.,Distt.IV(5),
NewDelhi,andhewasalsorequestedtomove
aproposalu/s263beforehisC.I.T.viz.
C.I.T.,Delhi-V,NewDelhi,forthecancellation
oftheassessmentsframedbytheI.T.O.,Distt.

%VI(1)Addl.,NewDelhi,underabonafidebelief
^thatthejurisdictionoverthecasevested

inhim.Asstatedinmpara.labove,theC.I.T.,
Delhi-V,NewDelhi,hasalreadycancelled
theassessmentfortheassessmentyear1982-
83anditisunderstoodthatsimilaraction
isbeingprocessedfortheearlierassessment
yearalso."

10.3Notsatisfiedwiththisinformation,theAnnex.

A-2Memorrndumdated20.11.1986wasissuedtothe
callingforhisexplanation

applicant/whofurnishedhisreplydated12.2.1987

j_(Annex.A-3).Thismatterwasthenconsideredfor

*furtheractionanditisinthisconnectionthat

^ihenotesintheabovefilethrowlightonhowthe

ultimatedecisionwastaken.On29.8.1987,theDirector

(Vig.)suggestedfhatsimultaneousmajorpenalty

proceedingsmaybeinitiatedagainsttheapplicant

andtwootherClerksforthemisconductnoticedon

theirpartinthiscaseandthatthecasemightbe

senttotheC.V.C.foradviceafterthisproposal

wasapproved.Thisproposalwasapprovedbythe

Member(S&T)on31.8.1987andsenttotheDir.(Vig.)

whosentittohiscounterpartintheC.V.C.(p.75/N).
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10.4TheVigilanceCommissionagreedwiththis

viewoftheDepartmentandalsorecommendedthat

theapplicantshouldbesuspended.Italsoindicated

thatMs.VijaylakshmiSharma,CommissionerforDepart

mentalEnquiries,wouldbeappointedastheEnquiry

Officer^p.76/N).

10.5Ataboutthistime,arepresentationofthe

applicant'smotherwasforwardedtotheFinanceMinister

byaMemberofParliament.Itmaybementionedhere

itselfthatfromtimetotime.MembersofParliament

havebeenrequestingtheFinanceMinisternotto

proceeddepartmentallyagainsttheapplicantaswould

beshownpresently.Thefullfactsofthecaseas

mentionedabove,wereputuptotheF*inanceMinister

withadraftreplytotheM.P.statingthatthedecision

toinitiatemajorpenaltyproceedingsagainstthe

applicantdidnotcallforreconsideration.This

wasapprovedbytheFinanceMinisteron20.11.1987(p.82/N
as

fIthastobepointedoutthat/onthisdate,sucha

decisionhadnotyetbeentakenatthelevelof

theFinanceMinister.Thatdecisionwastakensubse-

quentyinFebruary,1988anditwillbereferred

toshortly.

10.6AnotherM.P.gaveanotetotheFinanceMinister
(P.83/N).

on24.11.1987/Thiswasexaminedandanoteput

uptotheFinanceMinistersuggestingthatapproval

begivenforinitiatingmajorpenaltyproceedings

againsttheapplicantandthattheadviceofthe

C.V.C.regardingsuspensioncouldbeconsideredsepa-

rately.TheFinanceMinisterwantedtoknowwhether
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therewereanyextenuatingcircumstancestoprevent

suspension(p.88/N).TheDirector(Vig.)submitted

thattheC.V.C.hadnotgivenanyreasonforhis

recommendationacodthatShriGoelbeplacedunder

suspension(p.90/N).Hepointedoutthatthecharges

wereseriousandifestablished,itwasnotunlikely

thatitmightleadtodismissal,removalorcompulsory

retirementoftheapplicant.Adecisionhadto

betakenonthisbasis.Itwasfurtherpointed

outbyShriO.P.Bharadwaj,Member(S&T)on18.2.1988

(p.92/N)tha,tiftheCVC'srecommendationwasnot

accepted,hewouldincludethiscaseinhisannual

reporttoParliament.However,hisadviceshould

beacceptedunlesstheDepartmenthadstrongreasons

todifferfromhim.Healsopointedoutthatthere

werenoextenuatingormitigatingcircumstances

todifferfromtheopinionoftheC.V.C.andreco

mmendedthattheapplicantbesuspendedandmajor

penaltyproceedingsbeinitiated.Itwassuggested

thatreplytotheM.P.couldbesentonthisbasis.

ThisproposalwasapprovedbytheFinanceMinister

on26.2.1988(p.92/N).Thenotedated27.2.88

oftheP.S.totheFinanceMinisterindicatedthat

F.M.wasreconsideringthematter.On9.3.1988,

JointSecretary(Admn.)informedtheDirectorof

Investigation(Vig.)thattheFinanceMinister

haddesiredthatthiscaserequiredreconsideration

andthatfurtheractionbestayed(p.93/N).

10.7Again,thecasewasexamined.ShriAjit

Panja,theMinisterofStateforRevenuepointed

outthatinviewofthenotesjustifyingtheaction

andintheinterestofdiscipline,ordersalready

...12..,
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approvedbytheP.M.werecorrectandneednot

bechanged(p.96/N).

10.8However,itappearsthattheFinanceMinister

discussedwiththeMinisterofStateanddesired

thatthecasebesentforreconsiderationofthe

C.V.C.(P.96/N).Inthisconnection,theSecretary

(Revenue)pointedout(p.lOO/N)thatafterthe

C.V.C.gaveitsrecommendations,therehasnot

beenanychangeinthematerialsrelatingtothe

^^caseand,therefore,itwouldbedifficulttoget

adifferentopinionfromtheC.V.C.onthebasis

ofthesamefacts.TheFinanceMinisterwanted

theviewsoftheFinanceSecretary,whowasnot

inchargeoftheDepartmentofRevenue,underwhom

theapplicantwasworking.Heopinedthatasthe

suggestionmadebytheFinanceMinisterwasonly

toseekreconsiderationbytheC.V.C.andasthe

Ministrywasnotrulingoutthepossibilityof

acceptingCVC'sfindingssubsequently,theC.V.C.

couldbeapproachedforreconsideration(p.100/N).

10.9OnapprovalofthisproposalbytheFinance

Ministeron11.5.1988,thefilewassenttothe

C.V.C.

10.10On28.10.198(p.l05/N),theC.V.C.reconsidered

thematterbutreiteratedtheearlieradvicefor

initiatingmajorpenaltyproceedingsagainstthe

applicant.Asregardssuspension,theC.V.C.felt

thatastheapplicanthadbeentransferredtothe

innocuouspost,therewasnoneedforsuspension.

13..,
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11.Whenthisfilewastobesubmittedtothe

P.M.forfinalapproval,anunsignednote,which

wasprobablygiventotheFinanceMinister,was

directedtobeexamined.Thismarkstheturning

pointofthecase.Thatnotewasexaminedpoint-

wiseandtheDirector(Investigation)feltthat

themajorpenaltyproceedingsappearedtobejust-

fied.TheMember(S&T),ShriO.P.Bharadwaj(referred

toin10.6supra)raisedafewqueries(p.ll8/N)

andsoughtspecificrepliesthereto.Afterreceipt

ofthereplies,herecordedadetailednoteon

1.12.1988(p.121-124/N)pointingoutthatcertain

relevantfactswhichwereinfavouroftheapplicant,

hadnotbeenbroughtoutintheearliernotesprepared

bytheDirectorofInvestigation(Vig.)onthe

earlieroccasions.Hepointedoutthattheassessing

authority,i.e.,theapplicant,didnotprobeinto

thematterofraisingofloanofRs.l6lakhby

*theassessee,VimalNanda,fromcertainparties
I

inCalcutta,becausetheassesseehadfurnished

affidavitsfromtheallegedcreditorswhichalso

mentionedtheirPermanentAssessmentnumberGIR.

Thisinducedtheapplicant,whohadonlyoneyear

fieldexperiencetobelievethatitwasnotnecessary

tomakefurtherenquiriesforverifyingthecorrect

nessofthetransactions.Further,aftercompleting

theassessment,theassessingauthorityhadwritten

on6.6.1985itselftotheincome-taxauthorities

atCalcuttaforverificationandconfirmationof

thetransactions,i.e.,beforetheMemorandumfrom

....14..,
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theC.I.T.,Ludhianawasreceived.Healsoheld

thattherewasnoevidencetoestablishthatthe

clericalstaffmadeinterpolationsintheregisters

onthedirectionsorincomplicitywiththeapplicant.

Further,thechargesrelatetoonlyonecase.

He,therefore,opinedasfollows

"13.Itisawell-settledprincipleof
lawthatinpunitivematters,whentwoviews
arepossible,thebenefitofdoubtshould
begiventotheallegeddefaulteroroffender.

14.Inviewoftheforegoingdiscussion,
'Idonotseeanyobjectioninaccepting

m^themainre(juestmadeintheunsignedNote
underconsiderationthatthecasemaybe
senttotheC.V.C.forreconsiderationof
thequestionwhetherthecaseofShriGoel
isfitforinitiatingmajorpenaltyprocee
dingsorminorpenaltyproceedingsonly."

12.Wementionthesefacts,notwithaviewtoexamining

thecaseonmerits,butonlytoshowthataMember

oftheC.B.D.T.nowheldatotallydifferentview

onthebasisofspecificreasons.Thisviewwas

endorsedbytheChairmanoftheC.B.D.T.Shri

AjitPanja,theministerofState,whohadearlier

opined(para.10.7)thattheFinanceMinistershould

notchangethedecisionalreadytakeninthecase

tostartproceedings,wasnowconvincedon5.12.1988

afterperusalofthesedetailednotes,thatthe

Officehadnotdealtwiththecaseinthepast

withtheseriousnessitdeserved.Heagreedwith

therecommendationsoftheMember(S&T)asendorsed

bytheChairman,CBDTandfeltthatnostrongcase

ismadeoutforinitiationofevenminor(sic)
against

disciplinaryproceedingsi_ShriGoel(p.l25/N).

4
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13.Therefore,thematterwasagainreferred

totheC.V.C.whorecordeditsviewson31.1.1989

againreiteratingtheearlierrecommendations.

TheCVC'snotehasmainlydrawnattentiontothe

earlierstandoftheC.B.D.T.whentheysentthe

proposalforinitiatingthedepartmentalenquiry

(para.10.3and10.6).Thepointsraisedbythe

C.B.D.T.inthelatestnotewereexaminedbutit

didnotagreewiththeseviews.Itwasstated

%thattheCommissionhadseenthecasetwiceand

twoCentralVigilanceCommissionershavealsoseen

thecase.They,feltthatthefulltruthwillcome

outonlyduringtheregulardepartmentalenquiry

proceedings.

14.ThisnotewasputupbytheDirector(Vig.)

on1.2.1989.TheChairman,C.B.D.T.-anofficer

whohadnotseenthecaseearlier-raisedafew

queries(p.l33/Nand136/N)andtheseweredirected

*tobeexamined.

15.Inthemeanwhile,theSecretary(Revenue)

whoinad.o.letterdated31.3.1989totheC.V.C.

expressedtheviewthat"Aftergoingthroughthe

entirecaseIfeelthatinitiationofmajorpenalty

proceedingswillbetooharshadecision,sought

adiscussion.Herecorded,on8.4.1989(p.l37/N)

thefollowingnote:-

"IdiscussedthiscasewithChiefVigi
lanceCommissioneryesterday.Hefeltthat

/takingintoaccountallthecircumstances
ofthecase,hedoesnotfinditjustifiable
toagreetoourporposalforproceedings
underminorpenalty.Heisalsoofthe
opinionthattheconcernedofficerwill
haveampleopportunityduringtheproceedings
toplacethevariousextraneouscircumstances
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beforetheinquiryofficerandifhecan
convincethoseauthorities,eventualaction
mayaswelltaketheformofminorpenalty
ratherthanmajorpenalty.heisinfavour
ofallowingtheproposedactiontoproceed.
Inviewofhisdefiniteopinion,weneed
not^pursuethismatterfurther.Necessary
actionmay,therefore,betakenasadvised
byCVC."

16.WhentheChairman,CBDTgottheinformation

hediscussedthecasewiththeRevenueSecretary

andrecordedanoteon20.7.1989(p.l41/Nto144/N).

Heobservedthattheallegationsagainsttheapplicant

wereasfollows:-

"A.Tamperingwiththerecordsbyaccepting

returnsandissuingnoticesinback

dates;

B.Deliberatelyconductingassessments

withaviewtobenefittheassessees

totheprejudiceoftherevenue."

Inregardtoallegation'A',hecameto

thefollowingconclusionsafternotingthefindings

recordedearlier

"Ifullyendorsetheaboveviews.
I,further,noticethatinover-enthusiasm
tolinktheofficerwiththemanipulation
ofrecords,wehaveoverlookedsomecommon
lapsescommittedintheDepartment.For
instance,theDDI(Vig.)hasstated(page
21/nante)thatthereturnsfor1981-82
and1982-83donotbeartheinitialsor
signaturesoftheITOintokenoftheir
receipt.Ifindthatthereturnsfor1983-
84,1984-85and1985-86whichwerefiled
intheregularwarddonotalsobearthe
initialsasatokenofreceipt.

Holdingthattheofficerinfluenced
hthestafftobackdatethereturnsandnotices

•^istostretchtheimaginationtoofarwithout
anysupportingevidence.

••«•17*
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Therefore,sofarastheallegation
ofmanipulationofrecordsisconcerned,
thereisnocaseagainsttheofficer.Further
enquiryonthisissuewillbeofnoavail."

Inregardtoallegation'B',heheldthe

followingviews

"Infact,whathashappenedinthis
caseisnotveryunusual.Boguscashcreditshave
beenshowntointroduceblackmoneybythemain
companythroughadummy(VimalNanda).Mr.nanda
hasfiledareturninthewrongwardandthatis
thereasonwhyhehasdeniedbeforetheITO(Central),
LudhianatohavefiledareturninDelhi.Thereafter,
theCentralCirclehasfoundthatthecashcredits/

4Shareholderswerebogusandassessesmadethe
^^surrender.ThereisnoreasonwhytheAssessing

Officerwhoacceptedtheloansatthefirstinstance
shouldbepenalisedunlesshismalafideisclearly
established.

Theassessmentmaybeviewedinthecontext
thattheITOhadonlyoneyear'sexperienceand
anylapseinnotdoingtheassessmentintheway
expectedfromanexperiencedofficercanbeattributed
tohisinexperience.

xxxxxxxxxxxxxxxxxxxxxxxx

InfacttheDepartmenthasevenfailedto
levypenaltyforconcealmentonVimalNanda.Penalty
proceedingsinitiatedincourseofre-framingthe
assessmenthavebeendroppedbecausetheDepartment

*believedtheinnocenceofVimalNanda.Ifwecan
^accepttheinnocenceoftheassessee,thereis

noreasonwhyweshouldnottreattheofficer
similarly.

Thus,thereisnothingtoindicatemalafide
actionoftheITOandinvestigationintotheallegatior
ofbadassessmentwillnotbeofmuchusetoestablish
anythingwhichisalreadynotonrecord.

Hefinallyrecordedasfollows

"C.TheCVChasquotedtheobservation
of'Member(S&T)initsopinionatpage127/n.
TheMemberhasrevisedthisopiniononre
appraisalofthefacts(pages121-124/n).
Itispertinenttonotethattheyoungofficer
hasalreadysufferedbecausethethreat
ofinquiryishangingoverhisheadfor
thelastfouryears.Itisnotdesirable
totroublehimfurtherbyinitiatingmajor
penaltyproceedingsagainsthim.Considering
thetotalityofthecase,awarningmay
beissuedtotheofficertobemorecareful
infuture."

•••cXS**}
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Secretary(Revenue)agreedwiththeChairmanand

recommendedthatthecasebereferredtotheC.V.C.

Afterobtainingtheapprovaloftheministerof

StateforRevenue,thiswassentagaintotheCVC

(p.l45/n).TheC.V.C.,afterdetailedconsideration

ofthepointsraisedinthenoteoftheC.B.D.T.,

reiterateditsinitialviewsthatmajorpenalty

proceedingsagainsttheapplicantarejustified

(p.146-148/n).

\17.TheDirectorInvestigation(Vigilance)then

f>
putupanotetotheMember(S&T)makingthefollowing

observations:-

"2.IfwedonotimplementC.V.C.'sadvice
now,theC.V.C.arelikelytoincludethis
caseintheirAnnualReporttobeplaced
beforetheParliament.TheC.V.C.arelikely
tohighlightthefactthatitwastheDepart
mentwhohadproposedmajorpenaltyprocee
dingsagainsttheofficerandthentheDepart
menthaditselfnotchargesheetedtheofficer
aftertheC.V.C.hadconcurredintheDepart
ment'sproposalandhadnotaccededtothe

^Department'srequestsforconsideration
oftheC.V.C.'sadvice.TheDepartment
wouldthenbeplacedinanembarrassing

jposition.Inthesecircumstances,there
appearstobenoalternativenowtoacting
upontheC.V.C.'sadvice."

TheMember(S&T)wantedtoknowwhattheprocedure

wasfornotacceptingtheCVC'sadvice.

18.Hewasadvisedthatinaccordancewiththe

procedurelaiddownintheMemorandumNo.118/2/78/AVD-

(I)dated9.10.1978oftheDepartmentofPersonnel

&Training,twostepsshouldbetaken-(a)asecond

referenceistobemadetotheC.V.C.forreconsi

derationofitsadvice,and(b)theDepartment

ofPersonnel&Trainingistobeconsultedbefore

takingafinaldecision.Asreferencehadalready

19,
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beenmadethricetotheC.V.C.,consultationwith

theDepartmentofPersonnelaloneremained.There

upon,Member(S&T)merelydrewattentiontotheCVC's

commentson'theformerChairman'snote'and

recommendedthat"Inviewofthese,itmaybeadvisa

bletoproceedagainsttheofficerasissue.of

charge-sheethasalreadybeendelayedbytwoyears".

19.ThenewChairman,C.B.D.T.(i.e.whosucceeded

theChairmanwhorecordedthenotereferredto
*.reasons

\para,igsupra)felt,forthedetailed^givenby
him(p.153-155/n)^thattheC.V.C.hassimplyreiterated

itsearlierviewswithoutexaminingthecaseon

thelinespointedoutbyhispredecessor.He,

thenconcludedasfollows:-

"Afterexaminingthisopinionof
theCVC(page146-149N/ante)andfullfacts
ofthecase,Iagreewithmypredecessor
thatnothingfurtherislikelytocomeout
againsttheofficerbyinitiatingmajor

^penaltyproceedings.Infact,initiation
ofsuchproceedingsmaydemoralisetheofficer.
Assuggestedbymypredecessor,itisnot

idesirabletoinitiatemajorpenaltvprocee
dingsagainsthimandasimplewarningmav
beissuedtotheofficertobemorecareful
infuture.

^•Therefore,inthiscasetheDepartment
shoulddisagreewiththeadviceoftheCVC
forinitiatingmajorpenaltyproceeaing^^emphasisours)

Itwaspointedoutthat,inthecircumstances,

theDepartmentofPersonnelwouldhavetobeconsulted

forwhichanotewouldbeprepared.

20.Thisconclusionandrecommendationwasapproved

bytheSecretary(Revenue)and,accordingly,a

detailednote(p.156-167/N)preparedbytheDy.

Dir.Investigation(Vigilance)andapprovedby

...20..,
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theChairman,C.B.D.T.andtheRevenueSecretary

wassenttotheSecretary(Personnel)on24.11.1989.

Para.12ofthatnotereadsasfollows

"12.Inviewofthetotalityofthefacts
andcircumstancesdiscussedinthisnote.
twosuccessiveChairmenoftheC.B.D.T.
stronglyfeelthatiftheacceptedprocedure
followedintheDepartmentinmakinghundreds
ofassessmentsinayearbyanassessing
officerinanon-scrutinychargeisproperly
appreciated,thenitwouldbeclearthat
inthepresentcaseanofficerwithjust
overayear'sexperienceinthefieldcannot
onfacts,beheldguiltyofdeliberatemis
conductinrespectoftheonecaseunder
considerationandliabletobecharge-sheeted
forthat.InthisviewthetwoChairmen
havealsobeensupportedbytheSecretary
(Revenue)andMinisterofState(Revenue).
Ithasbeenproposedthatinviewofthe
deficienciesintheassessmentofonecase
madebytheITO,ShriGoel,whohadthen
onlyayear'sexperienceinthefield,it
wouldbeenoughifasimplewarningisgiven
tohimtobemorecarefulinfuture.To
thatextentitisproposednottoaccept
theCVC'sadvice."(emphasisours)

21.TheDepartmentofPersonnelgavethefollowing

advice:-

"ThecasewasexaminedintheDepartment
ofPersonnel.Inviewoftherepeatedadvice
oftheCVC,theDepartmentofRevenueis
advisedtoaccepttheviewsofCVCandallow
theproceedingstobeinitiated.Thetrue
factswillemergeduringtheinquiryand
theofficerwillhaveampleopportunity
toprovehisinnocence.

Secretary(P)hasseenandconcurred."

22.Onthereceiptofthisnote,theMember

(S&T)suggestedthat,astheDepartmentofPersonnel

hasconcurredintheviewsoftheC.V.C.,theCVC's

advicetoinitiatemajorpenaltyproceedingsagainst

theapplicantmaybeaccepted.Thiswasapproved

bytheChairman,C.B.D.T.andtheSecretary(Revenue)

....21.
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on2.3.1990.

23.Ashortself-containednotewasthenprepared

forobtainingtheapprovaloftheFinanceMinister

forinitiationofdisciplinaryproceedingsagainst

theapplicant.Thatnotealsoreferredtoyet

anotherunsignednotegiventotheFinanceMinister

withtherequestthat,astheofficerhasalready

sufferedforfiveyears,duetodifferenceofopinion

amongdifferentdepartments.FinanceMinisterflight

^liketoasktheDepartmentofPersonneltoreconsider
thecase.SpecificattentionoftheFinanceMinister

wasdrawntothisunsignednote.Afterdiscussions

withtheSecretary(Revenue),theFinanceMinister

agreedon4.6.1990togivenoticefordisciplinary

proceedingstotheapplicant.

24.Wehavegivenasummaryofhowthecase

^wasconsideredbytheMinistryofFinanceaswe

^havefoundthisnecessarytodecidetheissue

^raisedbytheapplicant,viz.,thatthedecision

toinitiatedisciplinaryproceedingsunderRule

14withaviewtoimposingamajorpenalty,was

notvoluntaryhutwasimposedbytheC.V.C.This

allegationcouldnothavebeeninquiredintoby

theInquiryOfficer,whoisonlyadelegatesof

theDisciplinaryAuthority.Hedoesnothave

theauthoritytoenquireintothevalidityof

thecharges,ifitisquestionedonanyground.

Hehasbeengiventhelimitedauthoritytoonly'

inquireintothechargeswhichhavebeendenied
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bythedelinquentGovernmentemployee.Inother

words,thevalidityandcompetenceofthecharges

havetobetakenforgrantedbyhimandcannot

bequestionedbeforehim.Hence,whenthevalidity,

competenceorviresofchargesframedinadisci

plinaryproceedingsarechallengedandthediscipli

naryauthorityresistsit,theTribunalalonecan

adjudicateupontheissue.

Thequestioniswhethertheoriginalrecord

oftheGovernmentconfirmsorcontradictsthe

assertionandcontentionmoftheapplicantthatthe

decisiontoinstituteproceedingsunderRule14is

notvoluntaryandhasbeenforceduponRespondent

No.lbytheC.V.C.

25.Itisquiteclearthatanumberofinterested

persons,includingMembersofParliament,havepleaded

withtheFinanceMinisteronbehalfoftheapplicant.

Infact,thedetailedexaminationofthecase

••••22••f



ji^

VSs/ -22-

intheC.3.D.T.tookplaceonl^whenthefirstunsigned
notereceivedbytheFinanceMinisterwastaken

upforexamination(para.11supra).Itwasthen

foundthat,perhapsthechargeagainsttheapplicant

mayhavetobevieweddifferently.Inthefirst

instance,suchadetailedexaminationwasmade

byShriO.P.Bharadwaj,Member(S&T),whocame

totheconclusionthatconsideringallthecircumstan

ces,includingthestepstakenbytheapplicant

toprotecttheinterestsofrevenue,actionfor

imposingmajorpenaltywasunjustifiedandifat

all,onlyaminorpenaltyiscalledfor.TheMinister

ofState,however,feltthatevenaminorpenalty

wasnotjustified.Whenthiswasnotaccepted

bytheC.V.C.,theChairman,C.B.D.T.,tookup

thematterforreconsideration.Hefeltthatthere

wasnocase,whatsoever,forholdingadepartmental

enquiryagainstktheapplicant.Whenthisview

^wasalsonotacceptabletotheC.V.C.,another

^ChairmanfeltthattheCVC'sadviceshouldnot

beacceptedanditwouldbeenoughifasimple

warningwasgiventotheapplicantandheproposed

communicationwiththeDeptt.ofPersonnel.It

isthusclearthateverytimethematterwasreferred

totheC.V.C.,itrejectedtheconsideredview

oftheDepartment.

26.Inthisconnection,onehastoconsider

theunenviablepositionoftheMember(S&T)(Shri

O.P.Bharadwaj).Hehadheldinthefirstinstance

.23..,
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asfollows:-

"Thefactsasbroughtoutin
thesaidnoteshowthattheITOhadcolluded
withtheassesseeandmembersofthestaff
withaviewtoconferringverysubstantial
andunwarrantedtaxbenefitontheassessee.
TheITOalsomadecertainunnecessaryand
unwarrantedobservationsintheassessment
orderwiththeclearintentionofthwarting
anypossibleattemptbythesucceeding
ITOtore-openthecompletedassessment.
ThefactthattheITOresortedtosuch
calculatedmischiefsoearlyinhiscareer
furtheraddstothegravityofhismisconduct.
Inthecircumstances,Idonotfindany
extenuatingormitigatingcircumstances
todifferfromtheopinionoftheCVC."

Onfurtherre-exaroiantion,however,he

hadtoadmitasfollows:-

"7.Thefactthattheassesseehadfurni
shedaffidavitsfromtheallegedcreditors
andthattheseaffidavitsalsogavethe
PAN/GIRNos.ofthesaidcreditorswas
notbroughtoutinthenotessubmitted
onpreviousoccasionsbytheD.I.(Vig.).
Inmyopinion,thisisaverysignificant
fact,whichmaypossiblyhaveinducedthe

^I.T.O.tobelievethatitwasnotnecessary
forhimtomakefurtherinquiriesforveri-

*Tyingthecorrectnessofthetransactions
byissuingsummonstotheparties.The

ffactthattheofficerwasrelativelyin
experiencedaddscredibilitytothisview
anditisnotunlikelythatthevarious
infirmitiesintheevidencementionedby
D.I.(Vig.)mayhaveescapedtheattention
ofajuniorandinexperiencedofficer."

xxxxxxxxxxxxxxxxxxxx

Itiswell-settledprincipleof
lawthatinpunitivematters,whentwo
viewsarepossible,thebenefitofdoubt
shouldbegiventotheallegeddefaulter
oroffender.

viewoftheforegoingdiscussion,
Iv,objectioninaccepting themainrequestmadeintheunlsigned
Noteunderconsiderationthatthecase
maybesenttotheC.V.C.forconsideration
oithequestionwhetherthecaseofShri
Goelisfitforinitiatingm^jorpenalty

only^"minorpenaltlyproceedings
••••24••^
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Obviously,thischangeofviewwasnotforcedon

himbutisbornoutofconviction.

That

27./holdsgoodforShriAjitPanja,theMinister

ofStatealso.Hefavouredtheinitiationof

disciplinaryproceedings.On21.3.1988,hefelt

thatordersalreadypassedbyFinanceMinister

approvingthedisciplinaryproceedingsneednot

bechanged.But,later,whenMember(S&T)recorded

anoteingreatdetail,extractsfromwhichhave

^beenreproducedabove,theMinisterdidnothesitate

tochangehisviews.Hewasfairenoughtoagree

withhisviewswhichwereendorsedbytheChairman,

C.B.D.T.andagreedthatC.V.C.shouldberequested

toreconsideritsviews.Healsofeltthatthe

casewasnotevenfitforimpositionofminor

penalty.

^28.Weareoftheviewthattheseauthorities

i,wouldnothavetakensuchastandbutfortheir

4firmconvictionthattheD.E.wasnotjustified.

Inotherwords,theDepartmentdidhold,verystrong

viewsthattheapplicantneednotbecharge-sheeted

forimpositionofmajorpenalty.

29.Itisunambiguouslyandabundantlyclear

thatDepartmentdisagreedwithth^CVC'sadvice

tillthelast.Therefore,ithadtoconsultthe

DepartmentofPersonnelasrequiredbythestanding

instructions.TheDepartmentofPersonneldid

notgiveanynewreasonofitsownastowhythe

CVC'sadviceshouldbeaccepted.ThatDepartment
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did not place on the file its detailed notes consi

dering the pros and cons of the case and the dia

metrically divergent views of the Department and

the C.V.C. and the reasons for its conclusions.Instead,

it only recommended the acceptance of the CVC's

advice on the only ground that the CVC had repeated

its advice more than once and that the true facts

would emerge only during the enquiry and the officer

would have ample opportunity to prove his innocence.
/

^other words, the Department of Personnel did
not give any convincing reason as to why the Depart

ment of Revenue should reverse its opinion about

the delinquency of the applicant and the need

to initiate major penalty proceedings against

him. That advice should not have weighed with

the respondents at all, because the thrice repeated

advice of the C.V.C. had been unambiguously and

V finally rejected by the Department of Revenue
when the Chairman, C.B.D.T. wrote a strong note

^ - vide para.19 supra - and proposed that the Depart
ment of Personnel be consulted.

view, these circumstances show that

the final decision has been taken only at the

instance of the C.V.C. which insisted on a majpr

penalty proceedings being instituted against the

applicant. We could have come to a different

conclusion if some official in the Board, or the

Secretary (Revenue) had recorded - at least at

the last stage - that the earlier observations

.... 26..,
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made in the Department at various levels were

the result of a wrong appreciation of the facts

and circumstances and that the view propounded

by the C.V.C. was more convincing and that it

deserved to be accepted. If even a few lines

expressing such a view had been written at the

final stage of decision making, one could have

held that, perhaps, the decision was taken indepen

dently of the CVC's advice and not under pressure.

We are unable to notice any such decision on the

^ departmental file. It appears to us that the
Ministry of Finance finally opted for a decision

of convenience. The alternatives before the Ministry

were to reject the advice of the C.V.C. about
and thereby invite a report to Parliament by the CVC

this case/- which was sure to be made considering

the background of the case - and take steps to

defend itself in Parliament or to accept the advice

of the C.V.C., notwithstanding its strong conviction
' . CVC

^ in the matter and give the/ no cause to make a

^ report to Parliament. The Ministry had been alerted

by the Director Investigation(Vigilance) about

the consequences of disagreeing with the C.V.C.

(para. 17 supra). Therefore, the Ministry chose

the latter alternative. We find that such a

conclusion alone can be drawn from the circumstances

of the case. We reject the contention of the

respondents that the decision was voluntary and

taken without any extraneous inference.

therefore, hold that the Ministry was

afraid of disagreeing with the C.V.C. lest the

.27..,
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latter should make a reference to this case in

its Annual Report to the Parliament. This is

not a relevant consideration for taking a decision
is

in the matter. That decision ^o be taken in accor

dance with the provisions of Rule 14(2 ) which

reads as follows:-

"(2) Whenever the disciplinary authority
is of the opinion that there are grounds
for inquiring into the truth of any i^uta-
tion of misconduct or misbehaviour against
a Government servant, it may itself inquire
into, or appoint under this rule or under
the provisions of the Public Servants (Inqui
ries) Act, 1850, as the case may be, an-•4. ^ authority to inquire into the truth thereof.

32. This opinion of the disciplinary authority

has to be formed by himself. He is not at all

feterred in consulting any other authority or
1.

person he may like, but ultimately, it has to

i be his own decision and when questioned, it has
.1

! to be established that the decision was taken

I freely by him. No external authority has any
I . .
I , right to pressurise him into taking a decision
i
« ...

' ^ to initiate a disciplinary proceedings which

he himself is not willing to initiate.

33. That proposition is well-established by

the ratio of the judgement of the Supreme Court

in Nagaraj Shivarao Karjagi Vs. Syndicate Bank

and Another,J.T. 1991 (2) S.0.529. That was

a disciplinary proceeding^ conducted under the

Syndicate Bank Officer Employees (Conduct)

I

Regulations, 1976. Regulation 20 thereof

provides that the Bank shall consult the Central

Vigilance Commission, . wherever necessary, in

respect of all disciplinary cases having a vigilance angle.

t
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However, the Ministry of Finance, Department of

Economic Affairs (Banking Division), issued a

directive dated 21.7.1984 which reads as follows

Recently a case has been reported where
a bank has revised the punishment awarded
to an officer in a disciplinary case contrary
to the advice of the Central Vigilance
Commission. The case has figured in the
Annual Report of the CVC as a case of non-
consultation with the Commission and thus
created an embarassing situation. You
will, perhaps, be aware of the Annual Reports
of fhe CVC, which contain cases where the
disciplinary authorities had not accepted
its recommendations or had not consulted
it, are laid on the Tables of both the

^ Houses of Parliament. This may, thereafter
\ be discussed in the Parliament also. You

will agree that under no circumstances
the advice of the CVC should be modified
except with the prior concurrence of the
Commission and this Ministry. I may mention
here that revision of the penalty imposed
on a delinquent officer as a result of
an appeal filed by him before the appellate
authority against the decision of the original
disciplinary authority also amounts to
non-consultation/non-acceptance of the
advice of the CVC and is included in CVC's
Annual Report."

j! 34.. In that case, the Bank consulted the Central

/t Vigilance Commission which recommended the punish-

^ ment of compulsory retirement from service. This

penalty xxxx was imposed on the petitioner therein.

The appeal of the petitioner was dismissed by

the General Manager. The Bombay High Court also

dismissed his petition. The Supreme Court found

that the petitioner had been complaining throughout

and^ also before that Court^ that the punishing
authorities did not apply their mind and did not

exercise their power in considering the merits

of this case. He contended that the penalty was

.29.
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imposed in obedience to the advice of the C.V.C.

which has been made binding on the Bank by the

direction dated 21.7.1984 of the Ministry of Finance,

extracted above.

S

The counsel for the Bank had submitted

that the case^ of the petitioner had received the

fullest consideration from the disciplinary and

appellate authorities who had independently consideretfit-

the material on record, both in respect of the

merits of the charges and appropriate punishment.

It was further contended that as the order of

punishment did not specifically refer to either

the advice of the C.V.C. or the circulars to the

Bank drawing attention of the authorities to the

directives issued by the Ministry of Finance,

it could not be contended that the punishment

had been vitiated by extraneous circumstances.

Considering the case in the light of these submi-

^ ssions, the Supreme Court gave the following findings

\ axudxobservations and orders

"15. We are not even remotely impressed
by the arguments of counsel for the Bank.
Firstly, the Bank itself seems to have
felt, as alleged by the petitioner and not
denied by the Bank in its counter^ that
the compulsory retirement recommended by
the Central Vigilance Commission was too
harsh and excessive on the petitioner in
view of his excellent performance and un
blemished antecedent service. The Bank

appears to have made two representations;
one in 1986 and another in 1987 to the

Central Vigilance Commission for taking
a lenient view of the matter and to advice

lesser punishment to the petitioner.
— Apparently, those representations were

not accepted by the Commission. The disci
plinary authority and the appellate authority

,30..,
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therefore^ have no choice in the matter.
They had to impose the punishment of compul
sory retirement as advised by the Central
Vigilance Commission. The advice was binding
on the authorities in view of the said
directive of the Ministry of Finance, followed
by two circulars issued by the successive
Chief Executives of the Bank. The discipli
nary and appellate authorities might not
have referred to the directive of the Ministry
of Finance or the Bank circulars. They
might not have stated in their orders that
they were bound by the punishment proposed
by the Central Vigilance Commission. But
it is reasonably foreseeable and needs
no elabloration that they could not have
ignored the advice of the Commission.
They could not have imposed a lesser punish
ment without the concurrence of the Commi
ssion. Indeed, they could have ignored
the advice of the Commission and imposed
a lesser punishment only at their peril.

16. The power of the punishing authorities
in departmental proceedings is regulated
by the statutory Regulations. Regulation
4 merely prescribes diverse punishment
which may be imposed upon delinquent officers.
Regulation 4 does not provide specific
punishments for different misdemeanours
except classifying the punishments as minor
or major. Regulations leave it to the
discretion of the punishing authority to
select the appropriate punlishment having
regard to the gravity of the misconduct
proved in the case. Under Regulation 17,
the appellate authority may pass an order
confirming, enhancing, reducing or completely
setting aside the penalty imposed by the
disciplinary authority. He has also power
to express his own views on the merits
of the matter and impose any appropriate
punishment on the delinquent officer.
It is quasi-judicial power and is unrestric
ted. But it has been completely fettered
by the direction issued by the Ministry
of Finance. The Bank has been told that

the punishment advised by the Central Vigi
lance Commission in every case of discipli
nary proceedings should be strictly adhered
to and not to be altered without prior
concurrence of the Central Vigilance Commi
ssion and the Ministry of Finance.

....31. .
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17. We are indeed surprised to see the
impugned directive issued by the Ministry
of Finance, Department of Economic Affairs
(Banking Division). Firstly, under the
Regulation, the Bank's consultation with
Central Vigilance Commission in every case
is not mandatory. Regulation 20 provides
that the Bank shall consult the Central
Vigilance Commission wherever necessary,
in respect of all disciplinary cases having
a vigilance angle. Even if the. Bank has
made a self imposed rule to consult the
Central Vigilance Commission in every disci
plinary matter, it does not make the Commi
ssion's advice binding on the punishing
authority. In this context, reference
may be made to Article 320(3) of the Consti
tution. The Article 320(3) like Regulation
20 with which we are concerned provides
that the Union Public Service Commission

% or the State Public Service Commission,
as the case may be, shall be consulted

on all disciplinary matters affecting
a civil servant including memorials or
petitions relating to such matters. This
Court in A.N. D'Silva V. Union of India
((1962) Suppl.(l) SCR 1968) has expressed
the view that the Commission's function
is purely advisory. It is not an apellate
authority over the inquiry officer or the
disciplinary authority. The advice tendered
by the Commission is not binding on the
Government. Similarly, in the present

' case, the advice tendered by the Central
V Vigilance Commission is not binding on

^ the Bank or the punishing authority. It
is not obligatory upon the punishing authority

f to accept th'' "dvice of the Central Vigilance
^ Commission.

xxxx xxxx xxxx xxxx xxxx

jg The punishment to be imposed
whether minor or major depends upon the
nature of' every case and the gravity
the misconduct proved. The authorities
have to exercise their judicial discretion
having regard to the facts and circumstances
of each case. They cannot act under the
dictation of the Central Vigilance Commission
or of the Central Government. No third
party like the Central Vigilance Commission
or the Central Government could dictate
the disciplinary authority or the appellate
authority as to how they should exercise
their power and what punishment they should
impose on the delinquent officer. (See.
De Smith's Judicial Review of Administrative
Action, Fourth Edition, p.309). The impugned
directive of the Ministry of Finance,
is therefore, wholly without jurisdiction,
and plainly contrary to the statutory
Regulations governing disciplinary matter."

.,. . . 32. . ,
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In the circumstances, the appeal of the petitioner

was allowed.

36. The situation in the present case is similar

to that obtaining in the above case, except for

one significant difference, viz., that there is

no directive of any Ministry to any authority

that the advice of the C.V.C. should be binding,

but that does not affect the case materially

because we have found that till the last moment,

the Department of Revenue had felt strongly that

no proceedings under Rule 14 for imposing a major

penalty, should be initiated against the applicant

and that he should be let off with a simple warning.

Yet, such a disciplinary proceeding has now been

initiated. We have given our finding above that

this is entirely attributable to the oft repeated

advice of the C.V.C. which the respondents did
finally

noty "dare to disagree with for fear of a report

being made by the C.V.C. to Parliament. We are

also of the view that the ratio of the decision

of the Supreme Court in the above case, Nagraj

Shivarao Karjagi Vs. Syndicate Bank and Another,

will also apply to initiation of disciplinary

proceedings under duress or extraneous inference.

In the circumstances, we allow this application

and quash the impugned Annex.A-1 Memo. dated

22.10.1990 of the Department of Revenue, initiating

proceedings against the applicant under Rule

14 of the C.C.S.(CCA) Rules, 1965. No costs.

(B.S. Hegde) 'j / (N.V. Krishnan)
Member(J) Vice-Chairman(A )
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