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GiNTRAL ,ADMINl3raATI^B TRIBimL, PRINCIPAL BENCH,
NS <V CSEIHI.

Q.A.No,a985 of 1991

New Delhi: September^' ,1995.

Balwinder Kumar ® Bnlwant Singh,

s/o Late Sh.Miam-'t Rai,
r/o House no,478/79. Guru Ham Dass Nagar,
East District, Delhi ......Applicant.'

By Advocate Shri Shyam Babu

Wrsus

1, Commissioner of Police,!^ Ihi,
Delhi Police ad quarters, M30
Building, I.P.Estate,
New De Ihi."

2, Deputy Commissioner of police,
1st. En, DAP Mew Police lines,
Kingsway Camp, Delhi .

HDMBIE MR. 3.R.:^IGe, 1^MB£R(A)
hcn'bi£ dr. a.\^davalli, me:v'iBEr(j)

JUDQ/gNT

,... .LHespondents ^

By Departmental Representative .ASj Kishan Chander,

Bv Hon'ble Mr. S.R.Adiqe. Member(A) .

In this .pplication, Shri Balwinder kumar

ex-Constable, Delhi Police has impugned the respondents'

order dated 14,9.90 (Annexure-page 10) terminating

his services under Rule 5(1) CCS(Temporary Service)

Rules and the order dated 26.12.90 (Annexure-page 16)

rejecting his representation.

2. The applicant was enlisted in the Delhi

Police as a Temporary Constable on 29.'^.'fe8,' According

to the reply of the respondents, which has not

specifically been rebutted by the applicant in his

rejoinder, during his short span of service , he absented
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himself on as many as 12 occasions for ';\^iich he y^as

warned/awarded punishment drills, but the same

did not result in any improvement.' The applicant

has himself admitted in his O.A. that the lespondents

issued order dated 2,7.90 mentioning that a close watch

should be kept on the applicant. As the applicant was

reportedly absenting himself at will, and his

performance was found to be unsatisfactory , his

services 'were teiminatad by the impugned oKler and

his representation was rejected,

3. have heard Shri Shyam 3abu for the

applicant. The departmental representative Shri

Kishan Chander was present on behalf of the respondents.

4. The main ground advanced by Shri Shyan 3abu
is that al-though the impugned order on the face of it

appears to be an innocuous order simpliciter, it is

actually punitive in character, which was passed on
•Ithe basis of misconduct and entails^vil consequet^gg and

attaches stigma, and therefore a reasonable opportunity
should have been given to the applicant to show

cause before the order was passed. By not folloywing
the procedure prescribed under Article 311(2) ofthe

Constitution, the respondents have acted arbitrarily,
more particularly as even the 3 months period during

'.vlaich the applicants' services were to be kept under

watch by respondents' order dated 2.7.l9a/was not allo-wed
to elapse before the impugned order was issued.'

7h® applicant has also claimed that as the

two years probation period after initial appointment
had been cgnpleted on 29.8.00, he must be deemed to have
stood confirmed on that date, and was no longer temporary,
the impugned order was bad for that reason also/
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6, AS far as this claim to have been deemed to

have stood confirmed is concerned. Rule 5(c) (1)

Delhi Police {Appointment S. Recruitment) Rules, lays

d owTjthat

" all direct appointment of employees shall

be made initiall-y on purely temporary

basis.; All employees appointed to Delhi
Police shall be on probation for a period

of two years.

Provided that the competent authority

may extend the period of probation, but

in no case shall the period of probation

extend beyond 3 years in all,^

The applicant had filed Misc, fetition No,"42/92

seeking to amend the 0,A, for a declaration that as

the applicant was appointed as a Constable on 29,fei^8

and completed the maximim period of probation of two

years on 29,8.90 and the period of prcfcation was not

extended, he was deemed to have been confirmed and the

termination of his service under Rule 5(1) COS (Temporary

Service) Rules was therefore illegal. In this

connection in the O.A,, the ruling in O.A.No.T746/89

Bhanwar Singh Vs. EJelhi Administration was cited

in support. The respondents in their reply to that

O.A, had referred to DPAR's O.M, dated 19,"53, making

it clear that confirmation after completion of

probation was not automatic but had to be follovyed

by a formal order. In the applicant's case, as

no confirmation order was passed, he continued to be

purely temporary till the date of the impugned

order under Rule 5{l) CC3{Temporary Service) Rules.

In his rejoinder to that reply the applicant had

conterriad that the OM. dated ig.'S.lBa had since been

A
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supereeded by a circular dated 13,'3,91 said to

have been enclosed with the rejoinder, based on

Bhawar Singh's case that if the prdbation was not

extended, the employee is daemed to ha^/e been

confirmed on the expiry of 2 yearslBy order dated

28#7.92 these additional pleas contained

in the M.P. were ordered to be considered as part

of the pleadings at the time of final hearing,

but no Such circular datad 13,^3.^1 was produced

before us.' Accordingly we go by the DPAR's 0,M.

dated 19.1^.83 which has been reinforced by a catena

of judicial decisions that confirmation at the end of

^ the probation period is not automatic and has to be
followed by a formal orderj In the absence of any such

formal order, 'we have to treat the applicant as a

purely temporary Constable on probation on the date of

the impugned order to w/hom Rule 5(1) CCS(Temporary

Service) Rules would be fully applicable!

7. Coning to the nalQ ground, the applicant

has not denied in his rejoinder^the assertion nade by
the respondents in their xeplj^that during his short

0 Span of service he was found to be a h^itual
absentee, who Absented hinself on as nany as 12

occasions for which ha was warned/awazded punislsent

drilXSi inspite of ehich he did not nend his waysjl
Finding such conduct wholly unsatisfactory^ and tlis
applicant unsuitable for a disciplimd,unifozned

force such as the police,the respon^nts dispensed with

his services by an order sinpUciter, which gave no
reason and casto no stignal It is true that the

DC2P 1st Battaiian* OAP , Delhi had issued internal

c oanunication dated to the Conpany Conaandar

under wh« the appUcant has working to keep a close
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watch on hta zogaidlng his unauthorised absences and
to send a weekir report for the next 3 nonths to
take a decision regarding his provious absences, but
this coMuneaUon was purely internal^md a copy of
it was not narked to the afpUcant^and it cannot be saU
that the respondents were preciuded fron teminaUng
the appUcant's services after making an oeorall assessn
of his work and conduct, nerely because the 3 nonths*
period nsntioned therein had not oipixed.*

8.< Shri Shyni Babu has cited various ruUngs
in support of his contention that this case warrants
interference.< The first case cited is Br. Kulwant
Singh vs, Or«DJldiarwaha and another - of Jannu
and Kaslair High Court- 1974(1) SIK Volme lo page
195, in paragraph io of which the Hon'ble Suprene
Court's judgsont in D.C J>ass vs. UOI Mrt-AIR 1970 SC
77 has been quoted where the order of reversion did
not contain any express word of stigsa but the Qwt?
in his affidavit admitted that the order of
reversion was made as the performance of the
petitioner did not cqae up to the standard of a
Secretary to the Governrtnt of indi,, upai which
the Hon'ble Supreme Court held that it was acce«pa,l«|
by a stigaa.'

9. Another case cited is LAobert D* Souia VS.'
Executive Engineer, Southern Railway and another-
A3H 1982 SC 854, wherein the Hcn'ble Supreme Court
had held that the absence without leave constitutes
-isconduct a«. it is „ot open to the employer to termi-
nate service without notice a«l inquiry or at any rate
without cmipiyi,^ With the mim,, principle of
natural justice.
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10. The thiid case cited is Kanhielel V*,T Bistriet
Judge wd others- 1983(i) SIB S21,,«dieieiB the
Hoo'ble Supreue Court had held that the terBlBatiou
of the services of a teaporarr euployee on the ground
that he was pri«a facie responsible for the loss of
soiW docuwat froa the judicial xecord on accouot of
negligence and caieledsness was penal in character to
"toich Article 311(2) of the Constitution was attracted
and the teaination in violaUon of Article 3U was

llf »t another case cited bf Shri Shya Babe is
Governing Council of Kldwai BSnorial Institute of
QwJology vsn HrJ Paudaraiig Godwalkar &anothez^
AIR 1993 Supzena Court 392 whazain it has baau bald
as foXloust

who is om probation or
^ OQ taiapQrary^aslsIs raiBovad frcn tha sazrica ffth

bacausa of somo soaciflc xS** ,cana ot ba takan ?hat as hiffSiviS'̂ wIs'' *
teaporarf or his appointaant ^ ,thaza was no ^quiranant of holding any ^
oppartmity to show that th» charoa lave Had

^ trua or it Issf But^whanavar tha sazvica
hl!?%SStnent

inooEitad to his raaoval from sazwica on aCharge, as such panel in natu»f^ ^ *
The principle of tearing of veil for findino
our Wal natuia of tha order shall ba
ff «f^ casa where the Court
^twaen tin rw a ^lact najmsKJm 4® lavallad and actioni*.taken to tazainatathe se^ica of an enployaa duMna nar?^

tekiBg intJ^onsldteJetton
Sactio«''^?iI®''®ti.*!S "f «tion opinacxion on the part of such aMlo«on -f kn.e

" «o5ri''Chis'*Si.oval
of confizBation or while axaadniAg the question
as to idiathar tha service of such anployaa
be terminatiii during tha continuance of the
period of probaUon, is entitled to look
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into say cooplaint nddo lospoct of
Such oaployeo ii^jp discharging his
duties for purpose of making assessment
of "ttie perfoznance of such employee|ie

12l Lastly the case of union of India «. others
VS. Giriraj Sharma -1994 Su|^(3| SCC 755, has been
cited by Shri Shyam Babu wherein the Hon*bla

Supreme Court had held that where extension of
leave was disallovimd but the employee, not wifully
but uiyler admittedly compelling circumstancesf
overstayed the period of leave by a few days (12
days in this case), the order of dismissal was

uncalled for but a minor penalty could be imposed.^

13, Viewing the evolution in the law on the

Subject over the peried of one decade or so covered
by the first four judgments relied upon by Shii
Shyam Babu, we note that there is a consistent threw
running throughout^ which is this that where the
applicant is charged with specific acts of
misconduct and punitive action is sought to be
taken against him,: thej^n recourse cannot be had to
be the provisions of Rule 5(1) CCS(lb«porary) Service
Rules, and the provisions of Article 311(2) have
to be compUed with.- In this connection, we note that
no Charge sheet was ever served upon the appUcant.
The respondents have stated in their reply^ and this
has not been controverted by the appUcant in his
rejoinder^that over a short service period of 2
years^ he absented himself unauthorisedly from
duty for as many as adozen times on different
occasions^ and inspite of warnings and punishment
drlUs, no i, his conduct was «oUc.d<l
In this backgrouhd, if after

"PPUesafsth. xslsrant pariwi «f 2 fare
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findiiRg ^ was frequently absenting hl*self fr<*
duty unauthori^?ly. arfl was not even heeding the
warnings and panishnents drills inflicted upon hln,
the respondents concluded that he was not amenable
to discipline and was therefore not suitable to cootinne
in an organisation such as the police force where
great stress was Jlaid on discipline, and accordingly
disengaged hln by an order sinpliciter which gave
no reason and castjTno stigma , their action cannot
legally be f aulted;

14, Shri Shyam Babu has argued that the applicant's

services were terminated because of specific acts of

misconduct virl absences from duty and not on account

^ of his general performance, and hence the termination
is yitiated,i we find it difficult to accept this

argment*^ As stated above, after watching the

applicant's performance over 2 year period the

respondents found , he was not afo^nable to discipline

in as much as he was frequently absenting himself from

duty unauthorisedly, ahd despite warnings and
punishment drills, he made no effort to improve

himselfK Such conduct was sufficeint for any

^ reasonable person to conclude the unsqitability of a
person such as ths applicant for service in a disciplined

Organisation such as the police forcef

15, Shri Shyam Babu has also argued that for the

termination order to be protected by the judgment in

Pandarang's case (Supra), it was necessary that the

overall performance of the applicant should have been

taken into consideration and in addition seme action

inaction on his part, and this condition has not been

satisfied in the present case, ^ are unadsle to accept

this argument eitherThe repeated unauthorised absences

of the applicant fron duty speak of the applicant's

A
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U,5ult,blllty for . post i« . dlseiplipod Org.«ls.tl«.
such .. th. PoUpo. «*» his fsilor. to i-provo hi.
condaet dosplto sovoral waoings and punlsl»o«t
drills aro tho additions! acts of onUsion a«d
eomission on his part -ich brinas it s/quarly within
tha 4comors of the ratio laid down in Pandorang's
case tSupra).' »<«• this ground failsl

rt.* In so far as the Judgnsnt In Glriraj Shama's
(Supra) is concemad, nanifestly the facts of that
case are entirely different fro. the present one!
In that case, the applicant ."^"t^fed the period

A ffPCAt/frhAi

of his leave by 12 days^owing to coiapelliiig circ««tancei
but in the present case, the applicant in a short
sp^ of service has been found by the respondents
to have been a habitual absentea^who absented hinself
unaothorisedly fron duties on as "any^^^^ojen
occasions and in respect of w»ilch, fMn warnings
and punishment drills, effected no Improvisentl Hence
Giriraj Sharma*s case does not help the applicantf

17,* Ih the result, we see no good reasons to

interfere in this matter.^ This O.A. fails and is

dismissed. No costs<3

(OR. A. VEDAVALU ) ( SJl.AOI<35 )
membbr(j) MEMBERCa)

/og/


