IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
_PRINCIPAL BENCH

NEW DELHI
e 2
0.A.No. 1975/91. Date of dscision ’fl“(?t/
Shri S,K, Chopra oee Applicant
Vs, ' A
Union of India & Ors. .. Respondents

CORAM: , |

{
The Hon'ble Shri Justice Ram Pal Singh, Vice=Chairman (3) f

The Hon'ble Member Shri I.P. Gupta, Member (A) :

L

For the Applicant coe Shri N, Chander-sskharan
with Shri Gyan Prakash, counsel
1
For the Respondents s Shri m.L. Verma, counsel
(1) Whether Reporters of local Papers may he
allowed to sece the Judgement ?
\//?2) To be referred to the Reporter or not ?\“4Q5, > “ﬁ
/ i
JI_UD G EmENT
[ Delivered By Hon'ble Shri I.p, Gupta, Member (R)_7 -%
U
In this application filed under Section 19 of the b
e i o :

Administratiye Tribunals Act, 1985, the applicant has

of retirementlon 30th June, 1991 and tg treat the entire
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further prayed that the gratuity may bs released and

the other benefits such as lsave sncashment, insurancs

and provident fund and relief of pension should also

be released.

2. The applicant was appointed as Assistant Enginesr
in CPUD on 16.6.1958, He was promoted as Executive
Engineer on 17.3.1966. On 30.4;1985, he was promotead

as Superintending Engineer. The applicant was placed

under suspension on 17th Feb., 1986 (Annexure A-6) since

certain criminal offence againat him was under investiga-
tion. A departmental charge~sheet was also given to him

on 14.10.,1988 under rule 14 of CCS(CCA) Rules regarding 9

irregularities of 1981-84., The applicant filed his state-~
ment of defence on 24.11.1988. The charge-sheet was amended

by a corrigendum on 8.1.1990, An enquiry officer was appoint-

ed on 26.2.1990. On 27.2.1990 the charge-sheet filed in

court in 1989 was supplied to him. A sgcond charge-shset

for departmental enquiry was issued to him on 6.3.1991 1

regarding incideﬁts of 1972-85. The applicant was allowed ;

to retire on 30.6.1991 on atﬁaining the age of superannua-

tion.

3. The Learned Counssl for the applicant contendad that,.
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(1)

(ii)

.There has bean undue delay in disposal

of the disciplinary proceedings since

the charges related to 1972-85, He

further contended that a decision in
the court case had also been pending.

The non-revocation of suspension was

unjustified,

The gratuity should be released since

the disciplinary case which was initiated

while he was in service can be deemad to

be proceeding under rule 9 of the CCS

(Pension) Rules. According to rule 9(2)

and Rule Qe)the President ressrves to I

himsglf the right to withhold or withdraw

-

rule 9 mentions anly about pension. An

pension. Gratuity cannot be withhald since g
| , _ ]
H

amendmant was made in rule 9 of the CCS(Pension)
Rules, 1972 by order dated 23.8.1991 and praesently

rule 9 reads as Follous:-_

" (1)

PN

S

The President rasarves to himself
the right of withholding a pension |
of gratuity, or both, either in :
full or in part, or withdrawing |
a pension in full eor in part, whether |
permanently or for a specified period,
and of ordering rscovery from a |
pension or gratuity of the whols or

o0d
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part of any pecuniary loss caused to the
Government, if in any Governmental or
judicial procesdings, the pensioner is

found guilty of grave misconduct or
negligence during the period of his servics,
including sarvice rendered upon re-employment
after requirement,

Providad that ths Union Public Servics Commission
shall be consulted befors any final orders are
passad:

Provided further that where part of pension is with-
hold or withdrawun ths amount of such pansions

shall not be reduced below the amount of rupees
three hundred seventy five per mensem®,

The above amend:d rule 9 will be applicable only from 23rd

Si
August and, therefors, thas President had no right to with=

hold gratuity under rule 9 which stood prior to amendment

and which reads as follows 2-

® g, Right of President to withhold KOruithdrnU pension

(1) The President reserves to himself the right of
withholding or withdrawing a pension or part thereof,
whether permanently or for a specified period, and of
ordering recovery from a pension of the whole or part
of any pscuniary loss caused to the Government, if,

in any departmental or judicial proceadings, the
pensioner is found guilty of grave misconduct or-
negligence during the period of his sarvice including '
service rendersd upon re-employment aftar retirement:

Praovided that ths Union Public Sarvice Commission shall
be consuited.before.any.final orders are passed:

Provided further that where a part of pension is with-
hold or withdrawn, the amount of such pension shall not
be rediced below the amount of rupees sixty per mensem.”

Learned Counsel for the applicant also citad the case of

S.K. Kaul v/s Union of India /71991 (17)ATC 4957 uhere it

eed
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(iii)

was held that non-payment of a substantial part of

gratuity for an unduly long psariod renders ths

Government liable to pay interest., Thres months period
after retirement was considerad adequate for payment

of gratuity. He further citad the case of Shri B.D.
_Kapoor v/s Union of India & Ors. /[ AIR 1990(3) sC 401;2;
the following extracts wers quotad By the Learned Counssl i~
" No provision of law has besan brought
to our notice under which ths Prasidant

is empowered to withhold gratuity as well

after his restirement as a measure of punish=-
ment. Therefore the order to withhold the
gratuity as a measurg of Penalty is obvisusly

illegal and is devoid of Jurisprudence."

It was further contended that relief of pension is

payable since it has besn held in the case of R.D. Sharma

v/s Union of India & Ors. L1989 (1)(car) 61_7 that the

relisf of pension is a part of pension and recovary of

duss is possible only after establishing in disciplinary

proceedings,

The Learned Counssl for the respondents pointed out that the
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applicant has besn paid prowvigional pension in view of
rule 69 of the CCS {Pension) Rulss. He has also bean

paid insurance amount (CGEIS) and payment of GPF has also

pean made, What remains to be paid is only the gratuity,
lsave encashment and relief on pension. Gratuity cannot

be paid pending the concliusion of departmental or judicial
proceedinga. Rule 69 snables payment of only provisional
pension and not relief on pension. The leave. encashment

has been withheld in terms of ruls 39 of CCS (Leave)Rulss,

because t he criminal and disciplinary cases ars pending

against him and the disciplinary cases rslate to charges

wherein a total loss to the tune of R, 21 lakhs was caused
to the Government and it was likely that while imposing

penalty some amount may have to be recovered from the

applicant.
S, The questions that arise for consideration are =
(i) Whether non-ravocation of suspension was

unjustified;
(ii) whether gratuity could be withheld;
(iii) whether non-reloase of leave encashment

was justified; and

-
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(iv) whather non-payment of relief on
pension as part of provisiona}l pension
during the pendency of the proce=dings

was leqgal,

Ie EPrys

6. Wa proceed to desal therefore with the questionsnouw,.
A

The applicant uag suspended by order dated 17th fFebruary,
1986, pending investigation in respect of a criminal case.
Disciplinary proceadings wers alsg later initiated against
him apart from the investigation of the criminal caso. By
ordar dated 24th October, 1988 the appropriate authority
issued another order continuing the suspension of the apoli-

-

cant. The applicant was allowed to retire on 30th Juns, 1991
on attaining the age of syperannuation. On such supsrannua-

tion of the apnlicant the order of suspension automatically
csasad to continue. Doubtless, the disciplinary procgedings
have taken far too long and this cannot be vieuwed with

favour. What remains to be considered nou is only as to

how the period of suspension should be traated. The sus-
pension apb initio cannot be considered as illegal sinca
it was issued pending jnvestigation in respect of a cri=-

minal offence. A charge-shest for that offence has also

been filed in the court in 1989. Disciplinary procsedings

Y
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were also later initiated, as stated above by a

charge-shest of 14th October, 1988, The charge~

shget was amended in January 1990 and yet anothsr

chargg-sheet was given on 27th February, 1990, The
rules enable the appointing authority to place a

Government servant under suspension whers a case

against him in respect of any criminal offence is
under investigation, inquiry or trial or where a

disciplinary proceeding against him is contemplated.

The suspensionhas cseased to continue and the manner
in which the period of suspension should be treated
is to be decided by the apprmpriate authority at the

appropriate time., No direction can be issued as such

that the period of suspension should be treated as duty

for all purposes, pending conclusion of criminal case/
disciplinary nroceedings. o

n
7. As regards release of grauitxjrula 69 of the
ccs(Pensicn) Rules. it has clearly been laid down that
'no gratuity shall be paid to the Government servant until
the conclusion of the departmental or judicial proceedings

and issue of final order thereon,' In the face of this,

no direction can be given for payment of gratuity. The vires

«e9




Ll T S g Tt [ ST T T e i gy

of rule 69 has hot been challenged. in thie case.
Even then We would like to obssrve that rule 69

is not inconsistent with rule 9 of the Pension Rules.
Rule 9, as it stood prior to amendmen@,gave the right

to the President to withhold or withdraw pension and

the word 'gratuity' was not included therein; but the

word pension in rule 9 has to be read wlong with rule
3(0) where pension has been defined. Rule 3(o) of
Pension Rules says that"'pension' includes gratuity
except when the term pension is used in contradistinc-
tion to gratuity".To remove any further doubt it appears
that the respondents later incorporated the word

'gratuity’ in rule 9 to set the matter bsyond doubt.

But even prior to the amendment, rule 69 made it mandatory

for the respondents to withhold the gratuity until the

copcluaion of the daepartmental or judicial proceedings.In

the case of Shri S.K. Kaul v/s UDI and Another [/ 1991(17)

ATC 4§§7 what was observed u;s £Hat non-;ay@an£ of a

substanﬁiél pé§t of gratuity for an unduly long period
Lable

renderedthe Government to pay interest. That case is not |

similar to the one under consideration here. Even'in the

ee10
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case of D.,V, Kapoor quotad by the Lzarned Counssl for the

i

applicant it was mentioned that no provision of law has

baen broughtnto our notice under which the President was
empowered to uithhdld gratuity as well after retirement
as a measure of punishment. We are of the opinion that in
view of the provisions of law as incorporated in rule 69

of the Pension Rules read with rule 9 and rule 3(o) the
right to withhold payment of gratuity to a Government sbr-
vant vests in the appropriate authority until the conclusion

of the departmental or the judicial proceedings and the issue
of final order thereon. Rule 69, however, provides for
payment of provisional pension during pendency of departmental

or judicial proceedings aqual to the maximum pansion which

would be admissible on the basis of qualifying service upto the
date of retirement or if the Government servant was under

suspension on the date of retirement upto the date immediately
pfecading the date on which he was placed undér suspension,
Provisional pension has already been paid to the applicant and

Je see no merit in the case for releass of gratuity.

..11
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8. As regards lsave encashment, rule 39 of the CCS

(Leave)Rules, givedthe enabling powsr to the competent

.
authority to withhold whole or part cash equivalent
A ¢

of sarned lsave in the case of Government ssrvant who

retires from service on attaining the age of retirement
while under suspension or while disciplinary or criminal

proceadings are psending against him, if in the visw af
such authority there is a possibility of some money becom-
ing recoverable from him on conclusion of the proceedings

against him. Therefore, it is for the appropriate authority

to take a view in the matter. However, we expect of the

appropriate authority to consider the rzlease of lsave ‘
encashment in view of the long delay in finalisation of the

disciplinary proceedings as well as the criminal proceedings.

The disciplinary procesdings relate to very old charges
for the period 1972-85 and the charge-sheet in the court

in regard to criminal matters was filed in 1989 and is

said to be still pending.

9. As regards the grant of relief on pension, it has been
held that relief for pensicn is a part of pension [r.D,

Sharma v/s UGI = 1989(1)(CAT)61_/. Therefore if rule 69

..12
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of the Pension Rules authorisaes the paymz2nt of provisiona
pension, equal to the maximum pension, as admissible, we

direct that the relief o pension should be released
during the pendency of the proceedings in the present
case, moreso when the cases have bssh unduly prolonged,
10. With the observation’ and directiondgiven above,

the O.A., is disposed of with no order as to costs.

ISL:)/GgL{::t\a// \/../VLT;/%/ 2"15"1“&\,\? A5,

Member (A) Vice-Chairman (3J)




