CENTRAL ADMINISTRATIVE TRIBUNAL Q* 53;
PRINCIPAL BENCH: WEW DELHI

O.A« No. 1973/91

New Delhi this the IS th day of October 1996

Hon'ble Mr. T.N.Bhat, Member {3)
Hon'ble Mr. R«K.Ahooja, Member A )

Smt. Raj Kohli,

W/o Shri Balram Kohli

R/o 323, Pocket C, Sarita Vihar,
New Delhi~- 110 044.

ceoa -Applicant

(By Advocates Shri G-D.Gupta)

3e

Versus

Lt . Governor/Administrator of
Union Territory of Delhi,

Raj Bhawan,

Delhi- 410 054,

Delhi Administration

through its Chief Secretary,
S, 3ham Nath Merg,

Delhi- 110 054.

The Chief Secretary,
Oelhi Administration,
5 Shzm Nath Marg,
Delhi- 110 054.

The Secretary(Educetion),
Delhi Administration,

0ld Secretarigt,

Delhi- 110 054.

The Director of Education,
Delhi Administration,
0Old Secreteariat,
Delhi- 110 054. e« sREespondent s

(By Advocate: None)

ORDER

Hon'ble Shri T .NeBhat, Member (J)

N *

The applicant in this OA was working as Post

(gﬁaduate Teacher (PGT) under the Directorate of Education,
ML

i\) \\
Vu‘1vf'_/“\° Oslhi Administratior” When she applied for leave for
o

\Y

two years to enable her to join her husband in Kuwait. The

leave was sanctioned a8 commznced fram 13-d-81. Shg

A v

subsaquently applied for sxtsnsion of leave weef. 15=7-83

by her letter dated 29-4=19873 but her request was rejected
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vide memo dated 18 -6-1983 and she was directed to report
for duty on 15-7-1983,failing which she uwas threatened with

disciplinagry action.

2. it is averred by the applicant that after receiving
the said memo dated 15=7-1983 she again requested for
extension of leave and also sant medical certificate as
proof of har jllness but that her rzquests wers not

sccedzd to.

3 Evantually, the applicant was served with an

order dated 7-1-1985 informing her that penalty of dismissal
from service had bsen imposad upon her. It is averrsd by the
applicant that she was neither served with any charge=shaet
nor was any enguiry held. The impugned order dismissing the
applicamt from gsecrvica datad 7-1-86 itself shous clezarly
that the disciplinary authority was of tha view that it was
not tpracticatily possible® to hold an onquiry . The applicart
asserts that there uers no grounds on the basis of which it
could bs held that holding of an enquiry was not reasonably
practicables. It is also vshemently deniad by the applicant
that the disciplinary authority had made any sttempt to send
the chargs=sheat to the applicant on the proper address in
Kuwaite. It is also denied that any notice was publishad in
the 'Press Media' befors nassing of the impugnzd grder of
dismissal or that any such item came to the notice of the
applicant .

4 The applicant has also assailed the order dated
2-2-87/12~3-B7 passed by the Appellate Authority and t he
order datad 23 =2-89/20-3-89 passed by the Reviswing/Revisional
Authority by which the appeal and the revisw/revision

application Filed by the applicant have keen rejectad.
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Se The respondants havs contestad the claim of t he
applicant by filing a detailad counter af fidavit in which
it has been contended that the disciolinary authority uwas
right in holding that an enquiry was not reasonably

practicable in the circumstances. It has been further

averred that charges werzs framed against the applicant .

6. The apoliecant has also filed rejoinder to the
counter reply of the respondents in which the contantions
made in the 0A have been reiteragtad. It has been further
statad that the disciplinary authority was through-out

in know of the applicant's address in Kuwait as also the

post Box Number of the applicant, but that the charge -sheet
was nevar sent on that address and that thore=by the
disciplinary authority had erred in denying the applicant
opportunity to defend herself in the disciplinary proceedings.
T We hgve heard the laarned counsel for the applicant,
the respondents having chosen to remgin agbsent uwhen the

case came up for hearing. We have also perused the

materiagl on recorde.

8. As alrsady stated, the disciplinary authority

passed the impugned punishment order without holding any
enquiry. The only reason given for not holding thes enquiry

is that "No defence reply have bsen receivad from the

applicant and notice was also published through the

tprass Media' directing the applicant to produce her

defence" pyt that she had failed to comply with the direction.
it is only in the aforesaid circumstances that the disciplinary
authority came to the conclusion that it uas not ‘YPractically

posSibleUtO hold an enquiry in the magnner provided under

the Rules's The Disciplinary Authority proceeded to decide

i
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the mattep under Ruls 19 (2) (i) of C55 (CCA)Rulas,1965.
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The aforesaid provision in the Rules a5 51so0 sube=clausg

(b) of clause (2) of article =311 of the Constitution of
Indig proviggishere the Disciplinary Authority is satigfied
that 'it ig not Teasonably practicable to hold the enquir y!
contamplated by Clause (2) of Article=-311, the Disciplinary
Authority cgn Say s0 and give its rsasons for coming to t hat

corme lusion, It is only then that the engquiry can be

dispensed with.

9, The question that howsver arises is as to yhat
are the circumstances under which it can be Said that ho 1ding
¢ of an enquiry is not T8asoNably practicabla. It is difficult
to enumerate z11 such circumstances. gyt We are convinced
that the mere absence of the delinquent employee or his/her
NoN=-appearance before thg Disciplinary Authorit y cannot bg
considered to be a sufficient ground to come to the conclusion
that an inquiry is not Feasonably practicsbla. The Hon'bls
2Qupreme Court has in itg Judgement deliverad in Union of

India Vs Tulsi Ram Patel (AIR 1385 suprems Court 1416) given

-

a few illustrative eXamples af circumstancssg that May lzad to
thae conclusion that an enquiry would not be Teasonably
pPracticables. The examples are ag follous;

i) Where the Government servant together with his
associateg go terrorizes, thrsateng op intimidates
the uitnesgfbho are going to give evidence against
himg ~—

ii} uhere the Government Servant by himself op together
ﬁv\/’ﬁ with or through others threatens,intimidates or
g terrorizes,the of ficer who is the disciplinary
authority op members of his family so that he is
afraid to holg the enNquiry or direct it to be held;
iii) yhere it would not pg Teasonably practicagble to
hold the enquiry in visy of the ;Emosphere of

Violencs or of general in-discipline or in-
subordination,
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10, It is trus that ths Question of rsosongblg
pPracticebility of hciding gan énquiry is g mettar of
assessmunt to bg made by ths Jisciplinary Authority, ang
it is ths Disciplinary Authority who is thg bast Judje.

But it is 8Qually trus that in 2 Case whars the delinquant
Governm.nt SErvant doas not appPsar in pef_s% %he summcn/
notice sf thg disciplinary authority callfg; u%bn him to
perticipate in the disciplingry 2nquiry, thers can bg no
justification fop the disciplinary authority tg say that

it is not Teasonably practicabls to holg an anquiry. Aas
held by ths Hon'ble Supreme Court in Tulsi Ram Patel case
(3upra), a disciplinary authority is not expected to dispanss
with the disciplingry énquiry lightly or arbitrarily or

out of ulterior motivgs op mzrzly to avoid hclding of an

:nquiry.

11 A Qquestion similar to the one involved in this
“A alsoc came up far adjudication before the Hyderabad Bz=ne h
of this Tribunal in the Cesz of Shri Mir asad ali Khan Vs.
UeSel. and dthers {08 41/89) ang in the Judgzment of that
Bench of the Tribunal dated 1-11-91, reported as (1332)19

"

Administrative Tribunal's cases 6,it was held that if the
delinquent Governmsnt seérvant does not turn up despite
publication of notice in the local NeWspaper or even g-rvice
of nolice upon him personglly, the enquiry authority shoulg
conduct the enquiry and that thg mere absence Of ths
delinguent employse could not render thz conduct of the
enquiry not Isasonably practicable. In that case also
the applicant before the Hyderabad Bench had procesded on
fizdical lasave and did not apPpzar in the SNQUITY o ot
;;Ek%y On his continued gbsance ahd non=responss to

chzrge mamo his services were terminated withouyt holding

an enquiry and it was statsg by theg Disciplingary Authority
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that holding of an enquiry was not reasonagbly practicabla,

as the charge memo sent to the employse by Registered Post
had bsen returnad unserved and a notification published

in some Neuspaper did not get any response from the

employee. The order of termination of servics was quashed

by the Tribunal and it wes held that even if the employes

had not rasponded to the notices sent and publication of
notice in the local Neuspapers the DBisciplinary Authority
should have conducted the enguiry ex-parte in accordance

with the procedure prescribed in Rule=14 of CSS (CLA)
Rules,1965. A referencs uas in this regard ,1so made to
Governmant instruction No=-6 below Rule=14 which has been
extracted in Swamy's Compilation of CC3 (CCA) Rules, 15th
Editions and the subsaquant Editions. Although the aforesaid
note=6 below Rule=14 quotes the instructions issued by the
Department of Posts under the provisions contained in

Ruls =63 and 64 of the P&T Manugl Vol-III the principlas laid
down in tha said note would be very much attracted even

in the case of the employees who Dslong to other Departments.
Furtherﬂore,sub-ﬁule (20) of Rula=14 itself states that

if the Government servant does not submit thz written
statemant of defsnce or does not appear in person bafore

the enquiry aguthority or otherwise fails or refuses to
comply with the provisions of this Rule the enguiry authority
may hold the enquiry ex-parte. Holding of an gnguiry
gx-parte does not by any stretch of reasoning mean dispensing

with the enquiry al-togsther. The Disciplinary Authority

is reouired to examine the evidence t hat is sought to

wm producad against ths delinguent employes and only

Aw

than give its decision and record its findings. It cannot
just dispense uwith the enquiry by stating that due to

the absence or non-gppsarznce of thes deilinquent employee

o7/
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hclding of gzn enquiry is not regsonably practicabls.

12 In visw of what has been held and ciscussed
above we are of the considzr:d vizw that tho impugnid
order dated 7-1-1986 gnd ths Aappellets agnd Ravisicnal/
Review orders mentioned gbovz cannot be sustained and

eve ligbls to bs szt aside.

1 3 e accordingly gquash the impugned crdars and
prrtly zllouw the Oa. Houwsver, we do not find any morit

or justification in the claim of the agpplicant for being
exon. retsd of all the charges leovzllzd ageinst hor and

for her consequent re-instatsmont into services immedietsly,
as stehed in Clause (ii) & \iii) of zub=-para-8 of Pcra-8

of ths UA. AN cnquiry will havs to be hsld into the
charges lovelled ageinst the gpplicant and the Disciplinary
authority has to comply with the provisions contgined in
Rule =14 of the CCz {(CLA) Rulss 1965« 1t is only aftsr

the conclusion of the enquiry thet the disciplinary
authority will record its findings on thsz Article of

chergz and also tgke z decision con the question gs to

now is the period of absence of tha agpplicant to be treated.
However, the applicant is snetiled to be rzinstatad in
servica, unless the Compztent Authority decides to place

her under deemed suspension. e howevzar direct thzt the
disciplinary guthority shall,as far as procticable, complete
ths enquiry and tagke a final docision within g period of
three months from the date of rceeipt of a copy of this
order . Ii;the Competent pauthority decides to place the
applicantk:;der deemad suspension the applicsnht shall be
entitled to subsistcnce zllowgnce under the Rules. If the
Compstent Authority does not decide to keep the applicant
under deemed suspension, the applicant shall be entitled

to pay and zllouwances admissible to her from the date

.8/




CC »

-8 -
of reinstatement till a final decision is taken on

the question as to houw is the period of her absence

to be GzEmR.
‘tb‘/’
16 This Um is disposed of with the gbovs

directions, lesaving the parties to bear their oun

COStSo

(ReK«ARE0IR) (T el BHET }
fiambur (R} fember (J)
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