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Q.A. NO, 1965/91 | i
Shri Ajay Sansanwal .. .-f-ppllcant
Vs. , _
Union of India & Ors. ‘ .. .Respondents

Cea. ND,2016/91
Shri T.D. Verma .-Applicant
Vs.

Union of Idia & Ors. .. .Respondents

Shri C.P.Sharma
Vs .
Union of India & Ors.

-+ .Applicant

-« .Respondent s

= . CORAM :
Hon'ble Shri J.p. Sharma, Member {J)
For the Applicants -+.3hri S8.8, Tiwari ‘
For the Respondents .. +drs.Raj Kumari Chopra
1. nhether .Lporters of local Paers may be aIloWed
-~ to see the Judgement? e
2. To be referred to the Reporter or not?
<

JUUGEE!

(DEL IVERED BY HON'BLE SHaI J-P. SHARMA, MEMBER {J)

All the above three Original Appllcatlons ate taken

together as the dpplicants in these Cases are working
as S.A. Grade-T

I in the Office of Garrison Engineer

and at the relevant time of filing this gpplication with
Sarrison Engineer, South, Air Force,‘ Palam. Since the

Common Boint . invelved
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2:7  InDA No .1965/91 in the case of Ajay Sansanwal, the

gpplicant was allotted Quarter No .91/4, Pinto Park and

the gpplicant was posteq with Garrison Engineer, Subroto
Park. The aplicant was transferred by the order dt.1.2.1989.

It was also the movementorder and posted him to G.E.(Central)

within Delhi. flowever, on transferp the applicant dig not
vacate the allotted premises, so the Tespondents in vieyw
of the instructions regamling retention of accommod stion

in big eities, army instruction .26, in not
taking the permission of retention from the competent authority
issued the ' wtice in July, 1990 and August, 1990 and he

rent and :
was assessed to penal/damages w.e.f. 1.2.1989. 1In this
dpplication, the @pplicant has assailed the orders of
realisation of peénal rent with 4 direction to the

res:;olndents to refund the damages re alised, along. with

interest.

3. The facts relevant to the present spplication N <1965/91 are

that the aplicant was locally transferred to G.E.(Centrgl)

°n 1.2.1989 and that he aoplied for , new allotment of married
accommoiztion to his ¢ffice, i.e,, G.Ei{Central). He was given
a non avaiiability cértificate on 21.5,1990 (Amexure Alv),

After that he was issued a notice on 14.7.1990 (Annexure AV)

agalnst whicy the applicant Tepresentsd. In4hu month of

“ovembe r, 1990, & sum of Rs.1910 was deducted from the

L

gplicant'sg ,H';
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pay leaving only “an amount of ps.77. Again in December, 1990,

he made a fépresentation, but to no effect and was also

issued a show cause notice under P.P. Act, 1971, but

these proceedings are said to have been completed and the

judgement has not been commnunic ated to the gplicant. It
is further stated that the Chief Engineer allowed the
epplicant to retain the quarter vide Annexure AXI, vhich
: \ \

is reproduced below :-

"UNAUTHOR ISED OCCUPA;-JTS OF GOVT: . ACCOMMODAT IO N al PINIO PAR

l. Reference our letter o .3711/AC/BL14/E5 dt.1a Jul 90.

2. The Chief Engineer Delhi zone informed p&érsonally on
telephone the undersigned on 05 Apr 91 that the
Station Commander has agreed for retention of quarter
No .91/4 Pinto Park by M=S-314289 Sh.Ajay Sansawal,
Supdt .B/R Grade-II till 31 Aug, 91.

3. You are, therefore, requested to stop recovery of

damage rent from the individual . You are also
réquésied to refund the.damage rent recoversd so far.®-

In spite of these facks, the respondents have not stooped

deductionsfrom his salary. However, the applicant has

since been transferred to Ganga Nagar and vac ated the

premises on 31.8.199]1.

4. The respondents contested the @plicstion and stated
1970 of
that as per instruction 25 of fthe Army He adquarters, the

epplicant had to obtain the peérmission of retention of the

premises after transfer from Subroto Park tg Garrison Engineer,
1t is also said that the gpplicant's wife is also an employee

7

Sérving in a nationaliseq bank (PNB) 3

nd that she is continuing

3
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to draw HRA though she was sﬁéring accommo< at ion with

her Eusband. i A sai;a that this fact has been conce aled
oy the goplicant. The applj.can‘t was given motices in July
3nd August, 1990, but to no effect, and then the

proceedinys under P.P. Act were drawn.

5 In the case. of Shri T.D. Verma, the facts are almost

analogous to that of the above applicant except that the

PS ; applicant was transferred to tenure station in January, 1987,

Yo 4

¥ 2 but returned from there on 27.2.1989. On return he joined

hief 3ngineer, Delhi Zore, Delhi Gamtt. He is still in

occupation of the premises. The sgpplicant was served with
a notice of eviction of the quarter on 9.2.1987 {Anrexure A).

fle represented against the same in February, 1987 and the
spplicant was allowed to retain the quarter for the tenure
period, i.e., upto 27.2.1989. 1In June, 1991, respondent
.3 served a bill amounting to Rs.23, 301 covéring the period
from February, 1989 till daste . The applicant made a

reépresentation, but that has not been replied, The applicant

also annexed at p-13 of the rejoinder a copy of CUE order

dt .14.7.199C where one shri N.K. Sharma, Tracer was ordered

to be charged penal rent, byt Subsequently by the

order. dated 23.11.1990, . shri

2 excess charges
ordered to be refunded feove ring the

N gam Kumar Sharng was

period from April, 1939 to
August, 1990. This order dt.28.11.1990

&

is at p-14 of the

‘e !50. .
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rejoinder. Thus the goplicant has challenged the billing

£

of amount as a measure of damages of the premises in

occupation.

6. The respondents also contested this dgpplication almost

taking the same plea as in thet case. It is stated that the

applicant is an unauthorised occupant and so according to
well known rules, the damages were levied against the

applicant leaving the period the applicant was on tenure
posting. The respondents have also filed a2 copy of the

letter dt.13.7.1991 {Annexure R2 to the counter) addressed
to G.E. (South) informing the applicant through him
that he should aproach the allotting authority, p P -S4
Alr
to HQ.3/Wing Palan for the needful. The respondents

stated that the aplicant is mot entitled to any relief and

the damages levied against him are according to the 1 aw.

7. IniOA No.2023/91 in thecase of Shri C.P. Sharma, the
facts are also analogous to that of the above gplicants
except that he remained on tenure posting till 7.4.1989

ond he returned to Delhi thereafter and was posted in ENC

Branch, Garrison Engineer. However, by a subsequent

Tépresentation, he - 9ot himself posted uncer '‘Garrison

Engineer, Subroto Park.

20 he has come under the range of

&

‘...'6..'




theallotment of the same type of

quarter which he is

/ - 1 -
oCcupying. When the dgplicant joined at Delhi, the

Ppplicant was served with ;3 bill charging the market rate

of rent to the tune of fs.20, 000, and recovéby has also

been effected from his salary. The aplicant made 3

ITepresentation, but to no effect, hence this aplication.

It is stated that the gpplicant is not udauthorised occupant.

1a spite of this fact, the respondents have issued bills

v upto June, 199].

8. The respondents contested the~appli5ation and filed

the counter stating thut the ®oplicant did not vacate the

quarter after his transfer to tenure station, but subsequently

he was allowed peérmission , but on return to Delhi Joining
ENC branch, Kashmir fouse,

the mplicant dig ot vacate

these premises nor obtained any permission for sanction of

the same. Buring the coyr

se of the arguments, the le arned

Ccounsel has filed g4 Memo’showing that Shri c.p. Sharma had

jéined at G.Subroto Park on 28.2.1992, though wrongly

- mentioned in this Memo as 199].

9. The learned Counsel for the espondents also referred
to para 6.2.3 and Table tpt at p-249 showing the duty of
Station Commander ang Chief Engincer, This is ffom the Book of
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LUefence Services Regulations for the HES, 1968wEdition
and printsd in 1982 incorporating the Government orcers

upto 1990.

10. I have heard the learned counsel for both the parties

at length. The applicantg in these cases are Superintendent

‘

B/R Grade I, Superintendent B/R Grade II and Surveyer Assistant

Grade I working in engineering service and are civil
defence éméloyees.By virtue of their postings, they have

been allotted qusrters earmarked for the particular
discipline of the engineer branch. At the relevant time,

all the gpplicants were posted under Garrison Engineer.

1L. DNow taking the case of Shri Aj ay Sansahwal, he has

since been transferred to Ganga Nagar and has alre ady
vacated the quarter. It is also said by the dep artmental
representative that the quarter which was allotted to him

anc continued to be occupied by him till his transfer to
GangaNagar, R:jasthan was not a quarter meant for ey
persons. The only opposition to his prayer inm the application

for tecovery of penal rent is that the applicant did not

obtain requisite permission in accordance with the Army

Instruction Bb.26 of 1970. Para-4 of the same is

‘é
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reproduced below :-

"Permission to retain accommociation will be granted
in writing initially for a period of three months on
the production of 3 'mon-availability certificate! from
the Station Commander of the duty station. Extension of
the period of retention of accommodation beyond the
initial period of three months will be granted only on
the croduction by the individyal of a 'no accommodation'
certificate as in the form in Aopendix 'A' to >
this Instruction from the Station Commander of the duty ./
stat .on. Such extensions will be granted for a period
ot exceeding three months at a time. Where permission
to retain accommodation is not granted, the. individual
will be allowed ten days time to vacate the accomnod ation.
Retention of accommocation beyond that period will
be treated as unauthorised. |

So far as Ordnance Factories are concerned, extensiocn
of the period of retention of accommocation beyond the
-initial period of three months will be granted only in
Cases where quarters can Conveniently be spared by the
& General ianagers Concerned. Other conditions as laid
down herein should also be complied with.®

Ny’

However, from the record it appears that on 5.4.1991, the

Chief Engineer, Delhi Zone informed personally on telephone

to Sen or Barrack Stores Officer for Gomhander Works

Engincer {CuE)that Station Comnander has agreed for retention

of the quarter No.71/4 Pinto Park by MES Ajay Sansanwal ,

ﬁ; . Supe rinte ndent B/R Grade II til) 31.8.1991, I thing,

this clinches the whole objection of the respondents and

the varous pleas they have taken regard ing the imposition of

nal rent for use and OCCupation beyond the peériod when

the applicant was not posted at Subroto Park, under the S ame

Garrison Engincerp,

aplicant as stateq in pars 4.5 of the goplication through

Garrison Engineep (Central)L(Annexure III t5 the applic

{

ation and

0009.. .
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the respondents in the counter did mot comment on this
acversely. Further in the case of Shri C.P. Sharme,

along with the rejoinder the applicant has filed a letter

1ssued by the Ministry of Defence dt.6.1.1986 which was

addressed to allController of Defence Accounts on the subject

of 'Eviction of Defence Givilian Employees from De fe nce

Pool Accommodation.' It laysdown that the accommod ation

allotted to a civilian employee in big cities should
»not‘normally-be allowed to be vacated unless they are

provided with alternstive accommodation appropriate to their

status.

13. It is not disputed that the applicant: is defence

Clvilian employee . Though it has come in' evidence that

{Mrs -Ajay Sansanwal)

the applicant's wife/was drawing HRA and she would have

procured another accommodation out of the funds provided

to her by the employer of his wife, but since there is

@ definite order dt.6.4.1991 {Anne xure All) to the

effect of sanctiopjpg Permission upto 31.8.1991, the applicant

cennot be said to have been i unautho rised occupation

of the said quarter. It is .for the respondents to

take whatever disciplinary action they can t ake according
to law or Extant Rules,

But regarding the quarter vwhen

once extension is given for re

tention til} 31.8.1991, then

Chargijg of penal rent at market rate would N€gative the
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sanction already accorded. The respondents were given an

opportunity to counter this fact and they .could have

very well filed the affidavit of the Licuteaant

Colonel $.B.5.0., who signed for C.W.E. bt doing this
meéans that the sanction asccorded very well lies within
the scope of the relevant extant instructions or the

practice prevalent regarding the use and allotment of

accommoc ation to the civil defence eployees.In view

of this, any camages levied for the period beyond

February, 1989 till 31st August, 1991 shall not be according
to the law and in such an event, the apolicant

shall be entitled for the refund of the amount that has

been recovered from the salary of the apslicant.

14. Regarding.the case of Shri G.p. Sharma, he ‘has singe

returned to Delhi after tenure posting on 24.7.1939 and

since 23.2.1992,,hé is posted in Subroto Park under

the same Garrison Engineer. In this Case, the agpnlicant”
was allowed during the posting uncer Garrison Engineer,

Subroto Park, Air Force during 1983 to retain the
accommoc stion as the same fell under the jurisdiction’of

the allotting authority. He was also allowed permission

when he was on tenure posting, by the Garrison Engineer,

Alr Fbrce,‘Palam. Now the question remains of the period

¢
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when the applicant has joined again at Delhi. Though
: ]

it has not been stated in the counter that the quarter

is meant for those persons, who are actually normally

required  at oda hours also onkey postings, but st the
same time when once he has'been allowed to . retain

the quarter and after return from tenure posting if
he has occupied the same quarter meant for civilian,
thaugh may be reserved for keyvposts, the respondents

have to provide alternative accommodation to the

applicant till he is made to vacate the said premises.

I have not gone through any rule where a defence civilian
working in the same discipline, though may be of

cdifferent branch of Army, Air Force or Navy may be askea
to vacate the premises ualess he is allotted alternative
accommodation. This shall be in line with the lemo
issued by the Ministry of Defence on 6.6.1936 thch

has been filed  as Aane*urerﬂl fo the rejoinder in this
case and deals with the eviétion of defence civilian

emp loyees from de fence pool accommo. ation.

157 Transfer is an incidence of service and if g

peérson from one place of posting to the otherplace of

posting within the same me tropolitan city'is transferred,

&

‘ .. 0120 ..
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then unless he is provided with alternative

éccommodation, it shall be harsh and unjust

to levy market rent as well as to evict

him from the said premises without providing
him with an alternative accommod ation of
his status. Though it is said to be

Governme nt married key personnel officers

quarters, yet the respondents have to see
that if a permission has been alloved at
ore time, as has been donev in 1983 as well as

when the agpplicant wes on tenure posting,

then why the permission should mot be :

assumed to be 'granted when the qoplicént

| has joined on transfer to Deilhi.
l

| : : '00130..
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16. The apolicants are low paid employees and

aré an important part of military service where they

are providing essential amenities to all the three

wings-Army, Air Force and Navy . Though MES is a different

wing under ENC, yet their services cannot be unde rmined

~and if they are serving and providing road lights,

fittings, furnichures etc. in the maintenance for the

convenience of the forces, then they are to be provided

with an accommodation and at least they cannot be

evicted from an accommodation, which they are'alréady

occupying unless and until an alternative accommod ation

is provided.

17. The case of Shri T.D, Verma, serving cn the

rank of Surveyer Assistant Grade I is same and the

L€asonings given in the case of Shri C.P. Sharma also

apply in his case except that now he is posted under

G.2. (South) under G.W.E., Palan.

i8. L have given 3 careful consideration to the
impugned orders in the case of 3hri C.P. Sharma as #elf
4 of

Shri T.D. Verma and I find that the damages once

lmposed on one Shri N.K, Sharma for unauthorised occupation
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the documents filed alohg with annexures to re joinder

in the case of Shri T.D, Verma, When there is an
authority to waive damages, then the case of the
applicants also deserves to be considered on the same
line.

19. In view of fhe above facts, the above Original

Aoplications are disposed of as follows :-

Q.A. O.1965/91

The respondents are directed to refund all the

damages, if any, recovered as rent for the premises

95-1/4 Pinto Park from the applicant for the period
from 7.2.1989 to 31.8.1991.

The respondents are directed to quash the

imougned bills raised in the month of May ang

June, 1991 and refund the amount, if any paid

in excess of usual licence fee for the premises Mo .75/5
Pinto Park and shall charge the saue licence fee for

the period fron February, 1989 onwards except othe rwise

as per Extant Rules,

The respondents are further directed to continye

to charge the Same licence  fee till an alternative

accommodation of equal type 1s  provided to
the asplicant from the de fe nce ool accommod ation op

YES pool to which_he is entitled as per seniorify

o

A

s e




0.A. ND.2028/91

The reSpondents are directed to refund the excess
amount, if 'any, realised from the appiicant

regarding the premises 75/6 Pinto Park beyond
the licence fee for the period from July, 1989
onwards

The respondeats are further direcje'd . to
continue. to charge the samé licence fee till
the applicant .is provided an alternative

accommodat ion o€ his stitus from the defence

pool etc. according to his seniority.

In the circumstances, the parties shall bear their
own costs. A copy of the judgement be placed on each

gtte é‘m '
/\MM',

o
(J.P. SHARMA) d+M+9»
MELBER (J)




