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•Respondent s

For the >^pplie ants
For the Responcients •. .Shri 3.S. Tiwari

••.Mrs.Raj Kumari Chopra

1. »itiether Reoorter=: n-F i
to see thp' Tn P^^ers may be allowedro see the Judgement? ' •

2. To be referred tn thp-co the Reporter or r^Dt?

J UJ 'oc,., la,, \JT Q̂A.--v[. )

(ri£rry/£,.iED BY HO FBLc SHrfi t o
^ odRi J.P. owrvtiia, MEABER {j}

-11 the above three Original .pplications ate taken
together aa the applicants in these cases are »Pking
as Crude-X in the Offire ' •"ice of Garrison engineer
and at the relevant time of fiUno this , •

^ applic.;tion with
-arrison Engineer, South, ^ir Force P-ir,nn

» Pal am. iince the

Common point involved for adiudir
'̂ ajudicution^ all the three

casc's are decided hv ^ ^laed by a common judgement.
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2. In OA .fc .1965/91 in the •̂case of Hjay Sansanwal, the
applicant was allotted charts. .^.5V4, Pinto Part and
the applicant was posted with Garrison Engineer, Spbroto
Park. The ^plicant was transferred by the order dt.1.2.1989
ft was also the »^,entorder a.nd posted hi. to G.E. (Central)
within Delhi. a„,««r, on transfer the applicant did .not
vacate the allotted premises, so the respondents in view

of the Lnstructrons -garding'rete.ntion of acco.^dation

in big Cities, army instruction .t..26, in not
taking the permission of retention from thp .on trom the competent authority
issued the .lotice in July 1990 -nH n-i-y, 1990 cind August, 199C ana he

rent and

was assessed to penal^damagesw.e.f.i.2a989. this
pplication, the ^plicant has assailed the orders of

realisation of penal rent with adirection to the
respondents to refund the damages realised 1,1

dixseo^ along, with

interest.

3. The facts relevant to the present . .1 • .nt a^o pi ic .:.t 10 n ?\b .1965/91
th'̂ t the ^plleant was loc-ilv +n cloc.ily transferred to G.u .(Central)
on 1.2.1989 and that he aooli-d ^

appiii,d for a new allotme f
dj-iorment of married

accommodation to his affirm I.e., G.E,(Central) He
oidx;. rie vvas qivei

a non availability certifir +y cerrixxcate on 21 i oor i^ 0.1990 (nnnexure hI/)
^Tter that he was IsshpH ' x-

<3 notice on 14 7 loor' (t1^0.1990 (An.')exure av)
aga.^nst which fUr, , .

applicant represented. In the +u•'••T the month of

•bvember. iQon Usum of as .1910 was deduct-ri r-eauctcd from the applies
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pay leaving only an atnount of l!s.77. again in December, 1990,
he made a representation, but to no effect and was also

issued a show cause notice under P.P. act, 1971, but

these proceedings are said to have been coapleted and the

judgement has not been communicated to the ^plicarrt. It

is further stated that the Chief Engineer allowed the

applicant to retain the quarter vide Annexure nXI, which
^ \

is reproduced below

QDW.AlCn;.r^)r,„Tirj,g ,,t pT.rrn 0,0-

1. 'teference our letter fe.3711/,C/514/E5 dt.14 Jul 90

" 5r,; ss-s;" -
3updt.3/H Qrade-II till 31 iugf 9?^

requested to stoo recovery ofoamage rent from the maividual Yn i cvo i ^re^quesmed to refund the .damage'̂ e.nl^l^ecTverl'so fa,.,,.
In spite of these facts, the respondents have .not stooped

deductions from his salary. However, the applicant has
since been transferred to Ganga .Magar a.nd vacated the

pre.mises on 31.8.1991.

4. The respondents conteste:' the ;9nni7V-+n-
1 ic ot io n ano st ate d

+ha+ • 1970 ofOS per instruction 2o of/.the Army Headquarters, the
applicant had to obtain the permission of retention of the
premises after tra.nsfer from Subroto Park to Garrison Engineer.
It is also said that the applica.nfs wife is also an em ,

dxbo an Smployee
rv..ng in a nat ..onalised bank (PiiBJ and th-i n - '

' a.Tc that she is continuing
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to draw H.-U though she was sharing accominodation with

her husband. It is saia that this fact has been concealed

by the applicant. The applicant was given notices in July

and August, 1990, but to no effect^ and then the

proceedinjs unoer P.P. Act were drawn.

5. In the case, of Shri T.D. Verma, the facts are alrnost

analogous to that of the above ^plicant except that the

applicant was transferred to tenure station in January, 1987,

but returned from there on 27.2.1939. On return he Joined

Chief Ingineer, Delhi Zone, Delhi Cantt. He is still in

occupation of the premises. The applicant was served with

a notice ot eviction of the quarter on 9.2.1987 {An.xxure A).

He represented against the same in February, 1987 anc the

applicant was aUo.«d to retain the quarter fcr the tenure

period, l.e., opto 27.2.1939. In June, 1991, respondent

•t.3 served a bill amounting to -10.23,301 covering the period

from February,. 1989 till date. The applicant made a

representation, but that has not been replied. The applicant
an.rfixed at p_i3 of the rejoin-er a copy of Ci£ order

dt.l4.7.199C where o.ne Shri H.K. Sharma, Tracer was omered
to be charged penal rent, but subsequently by the
order- dated -23.11 IQon -2' • . %tj--

» Ni gam i\umar Sharna was
ordered to be r-^ful^dM/r--/ovaring the period from April, 1939 to

>>ngust, 1990. This order dt .23 111090- .-23.11.1990 IS at p-14 of the

. 5 ♦. ,



rejoinder. Thus the applicant has challenged the billing

of amount as a measure of damages of the premises in

occupation.

6. The responden-cs also contested this application almost

taking the same plea as in that case. It is stated that the

applicant is an unauthorised occupant and so according to

v^ll known rules, the damages Vv-ere levied against the

applicant leaving the period the applicant was on tenure

posting. The respondents have also filed a copy of the

letter dt .13.7.1991 (Annexure R2 to the counter) addressed

to b.E. (oouth) informing the applicant through him

that he should aoproach the allotting authority i e
Air

to Hg.S^.ving ^alan for the .needful. The respondents

stated that the applicant is .not entitled to any relief and

the damages levied against him are according to the law.

7. la OA No.2023/91 in thecase of Shri C.P. Sharma, the
facts are also analogous to that of the above ®plicants
xcept that he rooiaioed on tenure posting till 7.4.1989

.hd he returned to Delhi thereafter and was posted in E.C

Branch, Garrison Engineer. However, by a subsequent
representation, he not . .got himst^lf posted uneer Garrison
Engineer, Gubroto Park, on Hp koo he has come under the range of
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thaallotment of the sa,T,e tyoe of quarter which he is

occupying, '••iien the ^plicant'joi.ned at Delhi, the

^plicant was served with abin charging the market rate

of rent to the tune of Es.20,C0O, and recovery has also

been effected from his salary. The ^plicant made a

representation, but to no effect, hence this application.
It is stated that the ^pUcant is not unauthorised occupant

spite of this fact, the respondents have issued bills
up to June, 19.91.

8. The resao.ndents contested the ^plication ard filed
the counter stating th.t the aoolicant did .^cate the

quarter after his tr-nc-far> + 4.•iii> T^roHsrer to tenure station h,,+ u:>tuc.ion, but subsequentlybe was allov^d permission . but on return to Delhi joining
b.C branch, Kashmir douse, the dw ,not vacate
these premises nor obtained any permission lor sanction of
"th© 3301© • Onp1 +1^Q

• ' -9—ts, the learned
counsel has filed a .^mo showing that Shri CP s, " ,

• bharma hadjoined at G.Subroto Park on 28.2.i9Qo +k
^2, though wrongly

nisntioned in thic; -rs' tnis .u-errx) as 1991.

The learned counsel for thnfor the respo,xients also referred
° para 6.2.3 and Table 'o- at o 249 h

S. ^ ^ showing the duty ofnation ConiiTiander .cnri•r and Chief
ngineer. Tils i- from the Book of



Defence Services Regulations for the /tS, 1968 edition

and printed in 1982 incorporating the Government oic'ers

upto 1990.

10. I have heard the learned counsel for both the parties

at length. The applicants in these cases are Superintendent

B/R Grade I, Superintendent B/R Grade II and Surveyer Assistant

Grade I vr)rking in engir^ering service and are civil

defence employees.By virtue of their postings, they have

been allotted quarters earmarked for the particular

discipli.-ie of the engineer branch. At the relevant time,

all the applicants were posted unaer Garrison Engineer.

11. -Nbw taking the case of Shri Ajay Sansanwal, he has

since been transferred to Ganga Magar and has already

vacated the quarter. It is also said by the departmental

representative th.t the quarter ^iiich was allotted to him

ani continued to be occupied by him till his transfer to

^angaNagar, R-jasthan was not a quarter meant for "Key"
persons. The only opposition to his prayer ip the ^plication
for reoowry of penal rent is that the applicant dM pot

obtain requisite permission in accordance with the Army
Instruction ffc .26 of 197O. P3ra-4 of the same is

•8 ...



reproduced below

"Permission to retain accoramooation will be or-ntpH

tht '?^ductto^ ly t!?f!no"'ijl';Lfof °"lv oncertificate as i?! Se f no L 5^. If
5tJtton!^™Srt°rif™'̂ *'! station Commander of the dutynot exceeding threfTOOths at

of the'piriod°of"reSntion°^t'̂ concerned, extension
initialVr1od°oVtS!;1rn?h%"rirbe1i°^^
^^rer\fSa^e^^f:o"nce%^;S°f=Pdown herein should also' be'cospl^d^ith! ^

Howver, irom the record it spears that on 5.4.1991, the
Chief dngl,.«er, Delhi &,ne informed personally on telephone

to Senior Barrack Stores Officer fnr- ra «-iirxcer tor Oomaanaer .forks

Engineer (C,£)that dtaion Commander has agreed for rete.ntion
Of the guarter .n/4 Plntc Part by ,V6d .j,,
Superlnte.ndent B/a Grade II till 31.8.1991. I think,
this clinches the whole objection of th- .•••

j ^uxon or the responoents and

the varous pleas th"v h Tt«i +£-> ao xiie,y nave ta-cen renr3>f^ ; j-uregarding the imposition of
P^nal rent for use and occupation beyond the period when
•tbe applicant was aot oostpH + - uposteo at oubroto Park, under th
Garrisoo £nginier.

sa.me

J-2. :fot oniy this, there is alsnIS also a lequest made by the

aoplicant as stated in oara 4 5 of fh
• ^plication through-sondngrneer ^ .re 111 to the apptIcatic. a

i
••*9.. .



the respondents in the counter did not comaK^nt on this

acversely,. Further in the case of ohri G.P. dharma,

along with the rejoinder the applicant has filed a letter

issued by the Ministry of Defence dt.6.1.1986 which was

addressed to allController of Defence Accounts on the subject
of 'Eviction of Defence Civilian Employees from Defence

Pool Accommoaation.' It laysdown that the accommodation
*

allotted to a civilian employee in big cities should

not normally be allov\ed to be vacated unless they are

provided, with alternative accommodation appropriate to their
status.

13. It is not disputed that the applicant is defence

civilian employee . Tnough it hus came in evidence that
{/vlrs .Aj ay Sans anwal)

the applicant's wife/,was drawing HrU and sh» would have

procured another accommodation out of the funcs provided

to her by the employer of his wife, but s nee there Is

definite oroer dt.6. i.l99x (Annexure rtli) to the

sanctioning permission upto 31.3.1991. the applicant
can.not be said to have been id unauthorised occupation

of the said quarter. It is for th=. r.-
1^ ror tne responae.nts to

t a ke wh ate vs r d i qr i r> i i* -i - v.. .i. •disciplinary action they can take according
to law or extant Rules. But •

gaiding the quarter when

once extension is oiven fnr x-
® for rote.ntion till 31.8.1991, then

Charging of penal re.nt at market rate woul^ ne i-
iaict TOuli. negative the



sanction already accorded. The respondents v/:re given an

opportunity to countfc^r this fact and they could have

very v^ll filed the affidavit of the Lieutenant

Colonel 3.B.3.O., v^o signed for C.d.£. sbt doing this

means that the sanction accorded very vjell lies within

the scope of the relevant extant instructions or the

practice prevalent regarding the use and allotment of

accommooation to the civil defence e mployees .in view

of this, any carnages levied for the period beyond

February, 1989 till 31st nugust, 1991 shall not be according

to the law and in such an event, the ape lie ant

shall be entitled for the refund of the amount that has

been recovered from the salary of the ^;licant.

14. Regarding the case of Shri C.P. Sharma, he "has since

returned to Delhi after tenure posting on 24.7.1939 and

since 23.2.1992, he is posted in Suhroto Park under

the same Garrison engineer. In this case, the applicant"

was ailov^d during the posting unce.r Garrison Engineer,

^ubroto Park, Air Force duri.ng 1933 to retain the

accom.7x.oation as the same fell under the jurisdiction of
the allotting authority. He was also allowed permission
When he was on tenure posting, by the Ga-ri.=nn f •

} ulc; od-t-i?ison

.iir Force Pal am. iNbw the aue r>rsrne question remains of the period

** *-1-^ * • •
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'^en the applicant has jo ired again at Delhi. Though
t

It has ,not been stated in the counter that the quarter

is meant for those persons, who are actually iTormally

required at odd hours also on^ey postings, but at the

same time when once he has been allowea to retain

the quarter ,and after return from tenure posting if

he has occupied the sanne quarter meant for civilian,

though may be reserved for key posts, the resoondents

have to provide alternative accommodation to the

applicant till he is made to vacate the said premises.

I have not gone through any rule where a defence civilian

vorking in the same discipline, though may be of

different branch of ..rmy, nir Force or .\favy may be asked

to vacate the premises unless he is allotted alternative

accommo-^ation. This shall be in line with the ifenio

issued by the Ministry of Oefence on 6.6-1936 which

has been fUed as an:Texure Hi to the rejoinder in this

case and deals vvith the eviction of defence civilian

employees from defence pool accommo . ation.

15. Transfer is an irnc ice nee of service and if

person from one place of oosti.-ng to the other place of

posting within the s ame metropolitan city is transferred

•'Is...
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then unless he is provided with alternative

a'cccmmooation, it shall be harsh and unjust

to levy market rent as vjeil as to evict

him from the said premises without providing

him with an alternativ®' accommooation of

his status. Though it is said to be

Government married key personnel officers

quarters, yet the respondents have to see

that if a permission has been allovjed at

one time, as has been done in 1983 as well as

when the applicant was on tenure posting.

then why the permission should not be

assumed to be granted when the applicant

has joined on transfer to Delhi.

• •*13...
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i-6. The apolicants are low paid employees and

are an important part of military service vhere they
are providing essential amenities to all the three

wings-nrmy, «ir Force and ,lavy. Though AES is a different

wing under ESC, yet their services cannot be undermined

and If they are serving and providing road lights,

fittlngs.furnichures etc. i„ the maintenance for the
convenience of the forces, then they are to be provided

with an accomraoriation and at least they cannot be i

evicted from an accoramodptioa, v*iich they are already

occupying unless and until an alternative accommodation

is pre vided.

17. The case of 5hrl T.D . 7e
•nna, serving on the

rank of Survsyer Assistant Grade I
is Same and the

reasonings given in the c,, -.-..e. rn one case of Shri C.P. sharma also

apply in his case except th^t ,now he is posted under
J-o. (South) underG.,,.!., Palam.

^3. I have given acareful consideration to the
imougned orders in the case of dhri G.P; -

•^narma as v«l.t
s Oi Shri T.D. 7erma and I find that thro h

i-Lna that the damages once

iiTposed on one Ghri .nI k
^harma for 11.-101.+^—• . .arma for unauthorised occupation f

ave also been waived subse
quently as is evident from

• • •-i-4 .. ,



i >

the documents filed along with annexures to rejoinder

in the case of 3hri T.D. verma^ V^en there is an

authority to waive damages, then the
case of the

applicants also deserves to be considered on the same

line .

^5. In view of the above facts, the above Original

Aoplications are disposed of as follows

0 »A» 'O <1965/91

The resooments are directed to refund all the

damages, if any, recovered as rent for the premises
95-1/4 Pinto Park from the applicant for the period

from 7.2.1989 to 31.8.1991.

Q..H. :sD.0O1A/Q1

\

The respondents are directed to quash the

K^sgned bills raised in the mo.nth of May and

dune, 1991 and refund the amount, if any paid

in excess of usual licence fee for «ae premises ,^.75/

the period from February iQfto19 9 onwards except otheiv/is(
as per Extant Rules.

The respondents are further directed to i-
^^cxea to continue

to charge the 5=,^^ 1ra one iame licence fee tiii an alternative
accommodation of equal type la

^ provided tothe 4oplicant from the defence ,
pool accommodation or

he is entitled as per •
per seniority.



0 «A» »?C23 / 91

The responaents are directed to refusid the excess

amount, if any, realised from the applicant

regarding the premises 75/6 Pinto Park beyond

the licence fee for the period from July, 1989

o nv/srd s

The resoondents are further directed , to

continue to charge the same licence fee till

the applicant is provided an alternative

accommodation of his status from the defence

pool etc. according to his seniority.

In the circumstances, the parties shall bear their

own costs. A copy of the judgement be placed on each

(J .P .
ik-.BcR, (J)


