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1) Q»A,No,a945/91

Babu Lai ,

s/o Ch.Chhotu Ram,
r/o Village & P.O. Baloji,
l^hsil Kothputli, Distt.Jaipur
Raj asthan

versus

1, Commissioner of Police Delhi,
Etelhi Police Headquarters,

Building, I,P,nstate,
New Delhi,

2, Deputy Commissioner of Police,
4th Bn,DAP, New Police Lines,
Kingsway Camp, QeIhi

aro.A.No. 1946/91

Dalip Kumar s/o Sh. Raroji Lai,
r/o Village and Post Office Kasani,
Distt,*Jhunjhnu, Raj asthan ....

versus

1. Commissioner of Polic® Delhi,
Etelhi Police Headquarters,
MSO Building, I,F,£state,
New Etelhi,-

2,1 Principal,
Police Training School,
Jharoda Kalan» ^
New Delhi Respondent,..

Shri A.S,Grewal,,Advocate for the applicants,

Shri Vijay Pandita, Advocate for the respondents^
J ^Date of Etecisioni Jiily ^ . 1995

\

HCN'BLE MR. S,R,ADIGB, MEMBER (A)

hcn»3'I£ dr. a.\^davalli, member(J).-

•TUDGMENT

Rv Hon'ble Mr. S^R.Adioe.Member (A)«—

As the two 0,As involve common question?

of fact and law, they are being disposed of by

this common judgmentJ

A

.Applicant*

.Respondents,-

.Applicant,^



- 2 -

2, The services of the two applicants Babu

Lai and Dalip Kumar , both of whcm were temporary

Constables, undergoing basic recruits training , v\ere

terminated by the two impugned orders^passed in
pursuance of the proviso of Sub- Rule (1) of Rule 5

of the CCS( Temporary Service ) Rules, 1965 by the

Deputy Commissioner of Police, with one month's pay

and allowances in lieu of the notice period/ The

appeals filed by the applicants against the impugned '
orders were rejected leaddng to the filing of these

two

tin ^
3, Manifestly theimpugned order/ tsihc

M orders simpliciter. The respondents in their
reply state that the services of the two applicants
were terminated because while undergoing training

they absented themselves unauthorisedly. In the case
of Babu Lai, it is stated that he unauthorised ly
absented himself on 5.6.90 and resumed duty only
on 11.6.90. while in Dalip Kvmar'a case it is
stated that he proceeded on one day's station leave for
5.8.93 and was due back on 6.3.90 but did not turn up
inspite of three absentee notices issued on lOjte.eOi

and 23.«8.m The respondents have denied
the applioantk' contenti«,J that they had fallen ill. and
state that even if they had taken sick, ithey,
ahould have informed the respondents and t^en leave
of absence.' the applicants v^re recruits and

+Ko nart of 3 rscruit duringunauthorised absence on the part
training .ti«l should not be tolerated .e .s^on..
point out that the police is adiscipUned fo«e vd.re

are certain norms of discipline and code
a th" applieentiby leavingconduct to be observed, and th- aPP

the training centre without permission not'only
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violated the departmental instructions, but also

acted in a manner Unbecoming of • police officers,

4, No rejoinder has been filed by the

applicants to rebut the averments made in the

respondents* reply.

5, vfe have heard Shri A.S.Grevval for the

applicant and Shri Pandita for the respondents!

5^ Shri Grewal has argued that although

the impugned ordersw<?it orders simplie iter and

innocuously worded, it was merely a ccmouflage for

an order of dismissal for misconduct and it was

open to the Tribunal to lift the veil and ^iscertain
the true character of the ordeij. If the Tribunal held
that the orderj wSSt-in reality a cloak for an
order of punishment, then Article 311 (2) of the ,
Constitution could be attracted, and the applicants
services could be terminated only after an enquiry
in accordance with the Constitutional provisions.
In this connection, Shri Grewal relied on the Hcn'ble
Supreme Court ruling in Anoop Jaiswal Vs. Go»t. of
India 8. another -1984 (1) Sia 426 . Shri Gre«al also
argued that the punishment was excessively severe.'

Cn the other hand, Shri Pandita stated
that the respondents' action was fully in accordanceIh law... relied UP. t^Supres. court Kuiing
in State of U.P. Vs. K.K.Shukla -1991(1) SCC 691 .
.^ere in their lordships of the Hon'ble Supreme
Court have held i

" Atemporary government ®^g^ver,
♦nVi-h to hold the Vs satisHedc^potent ^thorjLty^rs „|i^ymporary

+v-> it the work . .^rar+orv or tha^servant is "^,/!^ne«loe^s not rncontinuance ^ ^co.t g^grs

may e3.x.n

/
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accordance with the terms and conditions
of the service or the relevant rules or it
may decide to take punitive acti^on against

not vj.sit him with any evil consequences.

8.' Reliance was also placed by Shri Pandita

on the Hon*ble Supreme Courtis ruling in Governing

Council of Kidwai Memorial Institute of Oncology, ^

Bangalore Vs.- Dr. Pandurang Godwalkar and Another-

1992 (4) Supreme Court Cases 719 v\hich after noticing

the judgment in Anoop Jaiswal's case ( Supra) explained

the principle of tearing of the veil thus;

* If an employee who is on probation or
holding an appointment on temporary
basis is removed from the service
with stigma because of some specific
charge, •then a plea cannot be taksn

Ki^appoinlmlnx wal on^proSationjf ?fisre
was no requirement of holding any enquiry,
affording such an employee an opportunity
to show that the charge leve lied _against
him is either not true or it is witnout
any basis.'' But whenever service of
an employes is terminated during the _
oioriod of probation or v^/hile his appointme
nts is on temporary basis, by an order
of termination s^piiciter
preliminary enquiry it cannot be he la
that gg some enquiry had been made against
him before the issuance of
termination it reslly amounted to hisreSov^ffrom service^on a charge as such
penal in nature...,..,,..,,.,.
The principle of tearing of the veil for
finding out the real nature of the
order shall be applicable only in a
Case y^iere the Court is satisfied that
there is a direc-t nexus between the
charge so levelled and the action taken.
If the decision is taken , to "termin ate
the service of an emplyee during ti^
period of probation, after taking into
considering the overall performance and
some action or inaction on the part of
such employee then it cannot be said that
its amounts to his removal from service
as punishment."

g Shri pandita has also referred to the
Hon»ble Supreme Court's rulings in 1992(4) SCC 719

and 1995 (1) SCC 638.
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iO. VII& have considered the matter carefully#

Manifestly the impugned order dated 15.6.90 in the case

of Babu Lai and the order dated 28.8.^90 in the case

of Qalip Kumar are orders simpliciter, issued in

pursuance of the proviso of sub-rule (1) of Rule 5

CC3( Temporary Services) Rules,1965 which are fully

applicable to the two applicants.^ No stigma has been

attached in the orders of termination, and hence it

cannot be said that the orders were issued by way of
punishment. It is not that any enquiry was held
against the applicants on specified charge of
aisconduct, and finding the materials in the enquiry
sufficient to impose punishment, the respondents had
taken recourse to the proviso to sub-rule (1) of Rule
5 CCS( Temporary Service) Rules to terminate the
services of two applicants.

In the instant cases, the applicants

Viere temporary Govt.1 servants, and the conpetent
authority was satisfied that their work and conduct
was not satisfactory and that their continuance
was not in public interest on account of their

Jitability and misconduct.' Instead of taking punitive
Ttion against the applic^ts and holding a preliminary

enquiry framing charges and giving t»» an opportunity
to Show cause as provided under Article 311(2) of the
constitution. t.« resp«yients chose to terminate the
services of two applicants.' Thus, the rulings of the
Hcn'ble Supreme Court in K.K.Shukla's case (Supra)
and in Dr. P.Gcdwalkar-s case (Supra) are fully
applicable to the facts of the present case, and
no interference is legally warranted.

unsu;

12. In so far as
the alleged saverty of

J
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alleged punishment is concerned, in UOI Vs,'

f^ima Nanda-AIR 1989 SC 1185, the Hon»ble Supreme

Court have held ;

N If the penalty can lawfully be imposed
and is imposed on the proved misconduct,
the Tribunal has no pov\er to substitute

its own discretion for that of the

authorityThe adequacy of penalty
unless it is malafide is certainly

not a matter for the Tribunal to

concern withj""

13, In this case, no malafide regarding the

quantum of punishment has been alleged,^

14. In the result, the impugned orders do

not call for aiy interference and these two 0«As

fail and they are accordingly dismissed^ No costs,'

( DR. A.VEmVALiI )
McMBER(J)

/ug/

M3WBER(A).


