IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

PRINCIPAL BENCH, NEW DELHI
* B X H R

/
0.A.No,1865/91 DATE OF DECISION A\ 2 )2
SHRI JOMN ALBERT KUJUR «= APPLICANT

)
UNION OF INDIA & Anr. -~ RESPONDENTS
CORAM

HON'BLE SHRI D.K.CHAKRAVORTY,MEMBER (A)
HON'BLE SHRI J.P. SHARMA, MEMBER (3)
FOR THE APPLICANT «=SHRI G.D.BHANDARI,COUNSEL

FOR THE RESPONDENTS -=SHRI R.L.OHAWAN,COUNSEL

1. Whether Reporters of local papers may A7z,
be allowed to sse the Judgement?

2. To be referred to the Reporter or not? 3%{7-

JUDGEMENT

(DELIVERED BY HON'BLE SHRI J.P.SHARMA,MEMBER (3))

In this application under Sec.19 of the Administrative
has
Tribunals Act, 1985 the applicent/assailed the order
dated 24=7-1991 passed by respondent No.2, Divisional

Railway Manager, Northern Railway , Bikaner whereby the
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applicant who has been working as Station Sup.rinteﬂﬁint‘
Grade Rs .2000-3200 since 1984,has besn ordered to be

reverted as Station Mastar Grade Rs .1600~2660,

2. The applicant prayed for the falipf of quashing
the aforesaid impugned order dated 24.7.1991(Anne¥ura A-1)
and also sstting aside and guashing the lstter of -
January,1989 communicating adverse remarks for the yesar

ending 31.3. 1988,

3. | The applicant belongs to the Scheduled Tribe
community and was appointed as Asaistqnt Station Master in
Grade Rs.1600-2660. In March, 1984 he was promoted as
Station Superintendent. In May, 1984 the applicant was
transferred from the station of posting CRW to DEP in the
same grade and on the same post, Howsver, on 31st May,1984,

the applicant was again transferred as RG Stn.Suptd and was

posted to Station DEP. Howsver, the applicant was again

transferred from Station DEP to Station LNB. In January,
1985, the applicant was transfaerred from Station LNB to
Patel Nagar siation,’Neu Delhi in the same grade and on
the same post. The applicant, at the relevant time, was
holdirg the post of Station Superintendent at Patel ﬁagar
Station and had put up desired l-v;l of performance.

The applicant continued to work as Station Superintendsnt

at Patel Nagar till 8.9.1989 when he was transferred

to Mahajan in the same grade and in the same capacity
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and post. While the applicant was working at Patel Nagar

Station he was communicated certain adverse remarks

gocordod in his confidential repert for the year ending

31.3.1988., Againet the item % Grading ", the remarks given
to him were "Average. He is an average worker. He is sasy
going". He submitted representation against thess remarks en

%7.2.1989. The applicant stated that he has bsen performing

hig duties devotedly and has to his credit the achiovemen£

of the set targets. He alse pointed out that the column

of "Grading® has since been deleted in respect of S§.T.

employses by the Ministry of Railuays. Hewever, not

having received any response from the respondsnts, hs

coes not know whether any action has been taken en

his representation er whether the adverss remarks have been

withdrawn,

4, The combined selsction was held for Station
Master/Station Superintendent/Chisf Yard Master in

thé grade Rs .2000-3200 and a notice was issused en
6.3.1990. The applicant passed the written test

and was called for in;orvieu but applicant's name

did not figure in the provisional panel dated 2.10.1990
comprising 52 successful psrsons. After the issue of this
panel the impugned order of reversion was passed, The

applicant was being replaced not by a selected/empanslled

person but by one Shri 0.P.Tyagi who is far junior

to the applicant. The name of the applicant in ths

seniority list appears at S51.No.121 while the name

of Shri 0.P.Tyagi appears at S1.No.143. However, in

the soniority list of Station Master Rs.550-750(RS)

in €ol.12 the date of officiation is 1.8.1982 for the applicant
while for Shri Tyagi it is July, 1985. The case of the applicant

is that he has been reverted arbitrarily and illegally to

accommodate a junior person,$h.0.P.Tyagi. The applicant stated that
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his revcroion,aftar he has worked for more than ésven

ysars | from March, 1984, was only to accommodate a far
even

* junior person uho/fnilad in the written tast Z?s most

illogical, irrational, unreasonable and arbitrary and

has been rescrted to for extraneous reasons. It is

further stated that the rejaction of the applicant in

the sselection for the post of Station Superintendent

impliedly is based on the adverss remarks passsd in

/although no
the Confidential chort for the ysar ending March, 1988

the .

tO/,ropr;oentation against the said adverse remarks has

yet been communicated to the applicant,

Se The respondents contested the application and

stated that the pronotion of the applicant to the post
under

of Station Superintendent in March, 1984 '/ the letter

dated 20th January, 1984 has been on purely  adhog

and temporary basis informing the applicant that he is

likely to be resverted at any time. The applicant

wvas furthsr warnad that the promotion is on adhoc basis
and will not sonfer any right upon him to claim seniority

in future over the seniors. It is stated that ths post

of Station Master/Station Suparintandcnt/Chiar Yard

Rs,
Master Gradqﬁ2000-3200 is a selection post and the

sslection for the same was held by notice issued in

March/April, 1990 in which the applicant also appeared.
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The transfer order in the case of Applicant,

was passed in th. aublic interost.. The apolicant was
given advarse remarks for the ysar ending March, 1988
and after his representation the said adversa remarks
were rotaineq in his Confidential Report. Sinca the
applicant did not coma out successful in the lntorvieqﬂ
he was not empanellsd. The applicant was reverted

and this reversion is not a punishment in visw of the
Explanation (iv) of Rule 6 of Railway . Servants
(Discipline-and Appeal) Rulos,'1968. The applicant has
not made any representation against the imougned order
and and the sresent application is barred by Sactian 20
of the Administrative Tribunals Act, 1985, The applicant
has no cause of action. An adhog sppointes,who failed

to qualify in the selasction to bacome suitable for the
post, has no right to hold the post and can be reverted

to lower post. 3Sinca the applicant has been found
unsuitable for the post of Station Supasrintendent grade,of fa.
2000-3200 after taking into account his performance
ths'applicant cannot challange the lagality of the
selaction, Regarding Shri 0.P.Tyagi the respondents
sﬁatod in the reply that he was already vorking as
Station Supsrintendent grad;iiﬂoo-szﬂﬂ on ,gggg baeis
and has bean postad in the sams capacity vice the

apolicant, Shri 0.P. Tyﬁgi has also not been imoleaded

as a party. J&
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6. We have heard the learned counsel of the parties

and have gone through the record of the case. The order

of promotion of the applicant as Station Suparintendant
dated January, 1984 clesarly goes to show that the
aprlicant was given adhoc promotion pursly on temporary
basis to a selsction post and the applicant has no lien

on that post. The promotion order clearly describes

the nature of appointmsnt as also ;ho condition of

joining the post solaly‘as a temporary stop gap arrangement
till a final selsction is held. The applicant was also
informed that he cannot claim any saniority or right

to hold the post vis a vis his seniors. In fact the

part in o
apnlicant has takan /the selection which was held,in»‘AAﬁ_>z.,

March, 1990 but he failed in that selection and was not i
empanelled. The applicant has been reverted to his

Rse
substantive post of Station Master gradae /600-2660.

T;io, as per Explanation (iv), Rule 6, Railuay Servants
(Discipline & Appsals) Rulss, 1968, is not a punishment,
fhis isgus has also come before the Hon'ble Supreme Court
in Nydar Singh Vs. Union of India & Dr;. reported in
A.1.R.1988 SC Page 1979 in which the}Hun'ble Supreme

Court observed that a person who is working in a officiating
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capacity on higher post can be reverted for valid reasons
to the substantive post and this will not amount to
reduction in rank, The same view has besn taksn in
Niranjan Singh Vs. Union of Inaia, 1991(1) SLJ CAT p.32
that if a person is reverted from an officiating post
to a substantive post with valid reasons, he canrot
call it a reversion in the strict sesnsse and is not a
punishment, . The applicant had been reverted only

after he failed in the sslection,

7. There is, howsever, another aspect of the matter.

The applicant is being replaced by one Shri 0.P.Tyagi,
uho‘is;also working on ad hoc basis as Station Superin-
tandént‘iﬁrtha grade of Rs .2000-3200 but the date from
which he is working in this capacity has not baon indicateq
by the respondents. The date must be later than 20.3.1984
when the applicant hersin had started officiating as
Station Superintendent. The applicant's contention
that Shri Tyagis name appears at S1.Nei143 in the seniority
list whersas the applicant is at S1.Mo.12% has not been
controverted by the respondents. A perusal of the
seniority list of Station Masters as on 24.,10.1985 shous
that whils the applicant has been officiating in the
grace of Rs,550-750 with offect from 1.8.82 Shri Tyagi
was promoted only in July, 1985, Obviously his
promotion on ad hoc basis to the next higher grade
for Station Superintendent Rs. 700-900 came on

a later cdate. Further, that the applicant had

qualified in the uritten examination and also

sppeared for ths interview while Shri Tyagi
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gid not even gualify in the written examination
and was not called for interview have alsc not
been denied by the respondents. The quaestion,
therefore, arises whether an ad hoc employes who
has #8ld the post for more than seven years, can
be replaced by another ad hoc employee who is
admittedly jurior and has also not besn selected
for empanelment. We have no hesitation in
holding that such replacement is unfaipf, arbitrary

and is not legally sustainable.

8. The applicant has not specifically praysd
for any relief in regard to his non-empanelment
for the post of Station Superintendent., It has, -
howsver, been mentionsd in the application and

also strongly argued during the hearing that his
non-eslection is implisdly based on the adverse

remarks in the confidential report for the year

ending March,1988 which should not have been taken

into conside;ation by the DPC as his representation

remains undisposed., Thers is no denial from:

the respondsnts that the conficential report of the
applicant for the year ending 1988 was placsed before the
DPC. According to them, the selectiorn committee had'
conaidersed the applicant on the basis of hia.psrformanco
and ihe gra?ing was done as per extant rules abplicablo

for sedection for ths post of Station Superintendent,
The learned counsel for the appliCant stated that theres

is a gross violation of the established principles of "
law laio down by the Hon'ble Supreme Court irerEBSQSnﬁu.




specifically
9, The applicant has ./ . prayed for setting

aside and guashing the sdverse remarks in his
confidertial report for the year ending 31.3.1988,

The applicant hao filed his roptosuntation against

the adverse remarks in Fcp.1991 to which no reply has
been received by him. The respondents have taken a
preliminary objection that since the present application
was filed in August 1991 any relief against the adverse
remarks is clearly barred by limitation. They have

also stated that the representation has bsen rejected
and the asdverse remarks have been ro'tainod. Houwsver,

the responaents have not made available a copy of the

~letter under which the representation was rejected.

In the case of Ramachandfs:Shankar Vs, State ef Maharashtras,
1974 (1 )SLR 471 the Hon'ble Supreme Court has
oblorvodtthatth.rulo which says that the court may, get
snquire inte the belated and stale claimsis not a

rule of 1au)put a rule of practice based on ..

sound and p£0par oxérciso of discretion and there is
no inv;olabln rule that whensver thnrlria delay

the court must/noc-ssar11;7rofuso - entertain the
p;tition.”Each cass must depend en its own facts .%

A Goverrment servant is entitled to bs told fifu_

any adverss sntry, has been quo iﬁ his conficential

report and the representation made thersagainst must

be replied to. ue rejsct the plsa of limitation and
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direct the responcents to consider his represertation

dated 28,2.,1989,

10. The representation:dhall be decided by an
authority superior to the Reviewing office in
accordance with the prescribed procedurs and shall

be disposed of by a speaking order, We hold that
placement of the confidential repert for the year i
ending 31.3.1988 before the DPC without disposing

of nis representation against the adverss entry has
caused brejudice to the applicant., The applicant's
suitability for promotion to the post of Station
Superintendent has to be consicdersd afresh by a Revisu
DPC after his reprsesentation against the adverse

remarks in his confidential report is disposed of,

11. In the conspectus of the facts and circumstances
of the case, we order and direct as follows:-

(1) The order dated 24.7.91 reverting tha
applicant to the post of Station
Master in the grade of Rs.1600-2660 |
is quashed and set aside. ' !

(ii) The representation of the applicant
dated 28.2.89 made against the adverse _
remarks in the confidential report for %
the year snding 31.3 .1988 shall be |
considsred and disposed of by the
respondents within s period of twe %
months from the date of taccipt of
this erder. On receipt of a reply to
his representation, the applicant shall i
have the liberty to file a fresh application
before the Tribunal if so advised,

A




(iii) The respondents shall constitute
a review DPC, yithin a period ef
three monthe from the date of disposal
of the applicant's representation against
the adverse remarks in his cﬁnfidontial
report, to consider his suitability for
promotion to the post of Station
Supsrintendsnt in the grade of Rs .2000-
3200. If found suitable, he shall bs
promoted from the date his immediatse

- Junior was promoted with all consequential

monetary benefits and fixation of seniority,

There will bs no erder as toc costs.
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