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:  • .ORDER(ORAL) , J..
delivered by Hoh'tl6 Mr IJust ice S.K .Dhaon»Acti»g x
Ch^^rjnan^^:,p . V

; X, Tihe ; corjtrpyersies.rai^e^

■are ̂ the!;?a^e >^e.y . hayp^;, be^p _ ■ xtl|apd^^.^ogether■ / and, _ x
thjBrefore, they -;^re J?eing .^disp^sed pf,. coniDon^^

judgement -VH'x: x L. x".x-^- -
,  . ,0n,! or

and Sh. . R^C. two 0.As)
were in the Indian Forest Service (U.P. Cadre).: Sh.
Kandpal wps hplding, .the post pf^onsepYatpr of Forests
SiwaliR Pircle whereas Sh. .Khpl^a was,^hpld^ng the ppst
of Conservator _^of Forests^,Garhwel Circle. .By ,a compon
order dated 6.8.199V Sh. . , Kapdpal ^ ^
deputation as .Head, Silviculture Division. Deciduous
Forest Management Research Institute, Jabalpur anc|,. 5hr
Kholia was posted as Joint Pirector Forest Operation
Division., -Nagpur. .Jhey feltvaggrieyed. by the same order
and. therefore, rape to .this ̂ M
separat^yP,.As..' ; X ; \x ,..;;fx;';yu . • ■Kv-.x :-

f  : : Separate, interim.c)rdere;;»i'fP^r-R3S§^^ in >9th
the O.As to the:effecV,that.the^ippuppM^;Ordary
be given.effect;tp^ Jhpsp,ipterim.order^^^

even howJ "■);

The contention advanced in support pfxthese

^ appl icatlons in ihe forefroht,iSythat the.i^^
has.bpen,pasaed «HhouVcoppl^
Ru3e..5, o| the, Indian.^yFWest: Serxice.^(Pa)(^i Ry\®2'
.(hereinafter : cal 1 ed, the 'pay! rul^s'i,, Sub-ruleCl),.of
Rule. 9 is relevant and the same may be extracted:- . xy ,

"No, Member of the Service: shall be ^

appointed to a post other than a post
specified in -Schedule III, unless the ,
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\^ -... -:;„j/':;Vi-respect v:»oT -.

.  • ■' ■ " ■concenneajiR^'f^v • ■,•

^ :-- '7::.7■ 7 v.- . the::: .sai();;.PP^\:;77"- .V ^^7-^7:^ 7[-declarations
■ 7;7j77,. 7 777.^1 responsibly

7-•■ •' ■•-' •■ Schedule. :. .

:■ -. - ^ y,- . V .,>. ■■.■ i ' J io! ^ , / -;., •
t-r-- . ■■ ■- - -vj- .•^'• ;* r.?

i
■i

O'

7^'

W■-i V •■ !■ r..'^' i V-. , i ■ M.:.! !-. 1

Vy k".-; :W';^ iui-'Qi-VietiilVe''tb
777-? °5«",

foits'hMd ,y77^ne'o -■. ■■ . ';.7 .77 r >-;,.na77:-.37i
: on^impug)^ order. . _ . ^ v_,;^ ■..•77.7777

-7 ^4^pWl,^"'-'-^pic^t^ons-;;wdee ■ ;.a■.::.-,,,. ,....„;
■  ■ '■ ■ ■' ''' ■ ■ -''4^

a*enafed-and .th , ̂ the^ o<veh'to the . respondents to , . ;. .
T,ne -as prv . , < :^o so. In
afnerided d.A. ^

■«3i"aaa»'a latw^ht that the,r .
:j-Hie= any'reply to 7 •

,,;b«a ffiir;..7^va^rapfi^-i7'W!W.'aendidiO'vA.Yihtei'-^^ii.
id„liin%^ We7
p®ihrtte^i.^a^aed'4w»:4idih#^
Dtel ai-at^onTf' Eq^iWar# Jlaiq^9») >6f' the' ' 9ay
RuleV th"*espect' ^ ^ ;^4;%Tdft»d 'aosts' * -hlch' -as' • a
pre-reqiiSttc" for' peseVnq 'thf iiipuphod. order.

i '/jcu? nf bsonBi^os ^7;
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,^,^5,,c,Jt.dre),,,1iu^.s^,l^^^ ""

-  .L-- • :♦ he _ Central
.  ■.: i.. ' >.^, ■ v.'ij V ••_ .*■• . --;;■■ ^d • 9^ jSfH^r •

StSe fovMn.Wt br ^r; a,;fMI«'W.-|l!!»?
M <ndil<<k!ii^»r "«h««.er;' 1ncwporat?d,?r not.,f»Mch, Is
^holiror subbtsntially o»ned_ .o^^^rt^^troJ^sd-t'Ys,#'!
cJntMlloveSent or W^aso^ar. State The,

■  ... ^ .Hi tj •• , • ■•' ■ ' _ ,.;^on^ ■ to ^a^b;r^Um ot^liMle ^as Abesr«yeb
^ ̂ Uaped ° ;«ur«el ̂  ̂  J^eSOOnder^s,. tn.

-T . ■■ - "< t>" ■ i '>' ■ -'t' ■' ■ ''"■' ;

oi^osltton to «)e
arrf- ti^reforern^H nsc^aty^to^fTC^
oJ-

-Vt

a  "Jrf
:ssr.!,s«n;«

, : .siuK'-s s5af.s.R-"fj'
.; ;J"4 H ".i

iSub-rtfle:^(» tte^;"1>ay , fluibs
Orovtiiesr thaf^"thb" %aV='W i'?-eiiibr W'

.vo.t
on

apoolntbeht tO-a^-PoS^dther than
f  V V - •'. ft* "^■''•v ■'• .

Sch^e^II^ i^atTV^bc the
Siild have been

appot^ fth^^st to
V) the said post Is declared equlvalbht. ■ W^^ph the sail)

proyrl^ohi^thb > cOKtbhtlStv m ««llf of ^
u Is thatatheieadrS-rRoles 'forajtr a^^w^^^ T^a

aatur b^depotrBon andV therbforef Rule'9 bif thr>^
Ru1.s.oahnbtbe Tboked inid at all;' It ii trbe tSbt the
contents,^of:sub-ruTe(2r of ■Rbla 9-of the'Pay pJlei and
the contents, of the afore-quoted provlsid to 5ub-rule(2)

. of Rule>€ of-thte Cadt^c Rule^ aVe arialWous. However, «e
■;'t

■  .'H / '■ -^ '•• ■

C1 ^

'V>

■\d
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•"■■ •• ;v• ■•>•--vy• ■■"'■ ' -I^bn" ■ it'k!9T:.ijS 9nbs.3' "

eipSiifik t^e |enl^: G■-r

r?

.: . .v.'"®'": - " r ^ 3Yer'.tr
aS8 • «i4fl8?t<ons of' •!

■  i-.--4^.,^': grii laiiftjJ . i33''0
rui^s ̂ ^ by Central Governnent.

^t S^xanopy Vf "recruUiient and the
■  ' ■ '■ ...S ■■'cHis-''# ^ef&oorvfonr (j

eindiiVif.s'ir' i4raia*'''ina.' tferefore. the rules so
.. s ' , >■ '■ '>■> ' Ai2C?lk2 H

• \ - lA A'** "j- ^ •'C»' ^f('e.eaSc«h'hOt'-B4-keptMn'»at"er tight coeparteents. If
-  ■ "V vo -.6 jMnmsvo-l >5i)na3

and «h4h«i4SaVf.'-5ne-set'of rules aay .betd.4d.p,4idht'^^r4y^s^i;i«.^^
of^u1«s'4WWon 4bVp1eoVnt't^^^ other set of rules.^^If^

■ princi|i^^'of^l»al^fen%us'c Invoked.
He do hot fInd. ^y or inconsistency

■^•.S£3 ' •• ' " . -; • j r.-.-f^ -oor-tiC-

b.tdedrthb=liic6aC>i'«^!9'»?S?"''5™^ ^ ' ®'6  • jnr <V"!W. ■ -<2;T ^ -/-aO bsdf.rJ2Si<l •
the tadf^e 'Rdfds c^ont^i^^ oj^hi^e^rx .^1 ogous to
the

Rule?.^
in the year J966. .a{td,  . ,ie s-ji-'o iii.. ani -.'. -V . . . .,
year; 156G^.^It^ ®ay .b| that th^i|ul.eoq*aH^"9-f
repeated th? spntjntfi g| %%% sepH iPr'yfeit t«Wb*^
(2) of. Rule 6,

bbr:i'^ c-./ ' ■

Rule.. 9 by^^abijnd^i^tj^auAlp^^^ i^o-A 'offt^

ond Another (1974(4.),^ ̂  J, r<* C- .■■' 'J ^1* ™ J J

their ̂ Lordship .was jom|.ebft,y^Bi:l nRelSjS^l^ d€ tbd.^^fs
Indiari Administrative^ Servjcfa (Pay) ;:iRyl!esAd 1954;s^e»''^
under consideratipn.i . T^egm^ifiity of ;the loairnedaludges^-nT
took t,he view ^ tjiat: r '
appoint a aeBber of .Afie, J^di^

a non-Cadre post, created by it, it cannot do so unless
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It makes a declaration setting out which Is the .Cadre j

post to which > S;uch ; non-Cad^e post Is egulvale^ In

stati^^'ahS of' such a

decrafatlbn 1s a sVne dtio non'W the'SxerciSe bf^,

under sub^tule (iVf It W'Wbt Hy whlcf

can be diSpbnked " with" at thb " ̂  bf the
Government. " It has;a pUr'b^^^

ensui'l that a inember^ the Indibh Administrative

Servlce'^ls riot^' pushed off to a non-Cadre post which Is

Inferior m status arid'responsibll Ity- to that occupied

by him; the object" of' this priovlSlon dlearly Is to
'  ' ' i ■ ■ ' ' • ' . . ' f

ensure that the fi^bl 1c services arb, Iri the discharge of

their duties, not ekpbsed tb the riemoralIsing and

depraving effects of personal or political nepotism or

victimisation ' or 'the vagaribs Of the political machine.

The determination "of"Equivalence Is, therefore, made a

condition precedent before a member of the Indian

Administrative Service can be appointed to a non-Cadre

post urider sUb-rUlV(f)'' ' It 1s'^ mandatory requirement

which must be' obeyed.' The Government must apply Its

mind to' the nature arid respbnslbjlitles Of the functions

and duties attached to'the ribn^cedre:post and' ̂ ste^

the equlvaVence. Pay attached' tO^tiie'riori-Cadre post Is ■

not material^'

L

' We see ho dlffererice In principle between

the prpyiecrof' PUb-rule (1) to Riile 9'of the Pay rules

and the^provisions of Rule 9 which their Lordship were

conslderlnpt■ This Tribunal (ChandlgarK'fpnch) in the
case K.L. ' Manhas Versus Union of India and Another
(1993(23) Ate 685 has taken a similar View.
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"r- fi .r^v|:..pH$0!V ■

strenuous!y. urigeid ;4;t!B J!V,d9®l®®",|r

Supreme.Court; ,;i ^^jRp^ppfj^s,, ca^e nojrr^he^^ydg,?^^^
of this Tribunal in af^lipg^ipp t9 j

the fact of., this, ^;ca!p,e.| ,, - Ao90|^,ip,g,t^ caseg,,,pf5,y,^,(-ij
deputation is, d,ifferenb,yfro^The fase.^pf.;,t|:ansfe^..; •, |p,j.ni

are unable, to appreciate .Tb,iSj.sMbni;ifsipnj.;^ ?u§e^,^. ng

in sub-rule (1). 5,of, ^I5»leyj9,,,9f^;y,th9.. Ppi(^.^«ju1ps .oi^PTnf
"appointment". , Judicial. notice, cag be.taken-,jt(Q tbe,; ,,>,
effect that orie, of^ the methpj^S; pf^f^"^;:- )

deputation basis. We ^^pe nq i;e.a?o.n^, qs,.j to . .why, a;

restricted meaning ..fhoul,^ ..be;g.^iXgOgl^O-Vj^the, ,.p.>^^ep,siqn, ^-,3;-
"appointment"►. :Xf?e. .cq^Tents ,,qf of ,J^u!,e,?,5 ... - y
are wholesome and are.in the. public .5pterest •• 3;.-

: -5- .? {\ no: .: ' bn:; J

The _ learned . ..cpuns^l .next ■, Ihe.

contents of Sub-rule(4) .of. Rule p.of tbe p^y Jlul^

the rigour engrafted, sui?,-.rul.eCll^.jqf Rule 9 pf tbe .Cadrp,
Rules. J.he.pa 1.4.. i.iH"tera,li,a ^ j. tte

'State 6ove/^,j^erjt <y:^.^the. ..Ce.tjt,C9l.. 6.QYern^er|t,, as .jthe,.pasp.
may be, may for suf.ficiept,^ i^e^a.sonSs^, to b^ repprded ; ,i^ ,y/;
writing, where equivalence is not possible,,, makp,, t-,; ,

appointment in service without making a declaration of

equivalence, He, i^r^es that. tJter^^^^ ^9trder on

the file and, therefore,;* he,may, be, given, ti^p t^.,produce ^.i,

the record. , ,We . are up.able pp accjede to th.is, pequest.. , ,,

We have already stated, that the respond.ents had due

notice of the contention which was to be,advanc.ed hy the

applicants as contended in, the, amended, 0.As.b^therefore,

the respondents did not avail of the chance given to



w

■ ■ ■ .. ■ ■ • ■ ■ ; - - ■

thero to controvert, the avernents nade the

applications. The questidn Of prddMCtion of the record

can arise if there is any 6bntrb\/hty relating to the

contents of the order. By necessary ioplication the

respondents have admitted that no' order had been passed

at all.

We may here take note that there is evidence

on record to show that the competent authorUy in the

State of U.P, urged that the State Government should

w* .raw the impugned order as the same has been passed

erroneouslyk

This application succeeds and allowed and

the impugned order .is quashed.

/vv/

No costs.

(B.N. Dhoundiyal)

Mefflber(A)

(S.K.

Acting Chairman
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