Centra1 Administrative TribunaI
; u;aPr1nc1pa1 Bench hen De1h1.»A@;.-'

0 A. No.1792/91
s e . and

L o A, No. 1793/‘91’
TF}New De1h1 this the let Day of September. 1994.-

“Hon'b1e Mr. Just1ce S K Dhaon, Acting Chairman
- Hon'ble Mr. B. N _Dhoundiyal, Member(A)

‘0A- 1792/91
. -Shri B. D Kandpa1

$/0 late Shri D.D. kandpal,

- C/o Shree Prakash Kandpal Advocate, ‘

5/402, Kaushalya Park,
Haus Khas, New Delhi. . | ~ Applicant

(threugh<Sh. Shree Prakash Kandpal, advocate)
versus

1. Union of India through’
its Secretary,
Government of India,
Ministry of Environment,
Forests & Wild Life,
C.G6.0.Complex Paryavaran Bhavan,
Lodi Road,
New Delhi.
2. State of Uttar Pradesh through,
Secretary Forests, Government of
" Uttar Pradesh, Civil Secretariat,
Lucknow (U.P.) : Respondents

(through Sh. A.K. Behra, -advocate)
0A-1793/91

Shri R.C. Kholia,

S/o late Shri G6.D. Kholia,

C/o Shree Prakash Kandpal Advocate,

5/402, Kaushalya Park,

Haus Khas, New Delhi. Applicant

(through Sh. Shree Prakash Kandpal, aoncate)

versus

1. Union of India through

jts Secretary,

Government of India,

Ministry of Environment,

Forests & Wild Life,
C.6.0.Complex Paryavaran Bhavan,
Lodi Road,

New Delhi. : :

2. State of Uttar Pradesh through,
Secretary Forests, Government of
Uttar Pradesh, Civil Secretariat,
Lucknow (U.P.) ‘ Respondents

-
‘

(through Sh. A.K. Behra, advocate)
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L - ORDER(ORAL) e T
»*delivered by Hon'ble Mr. Just1ce S K Dhaon Act1ng~ﬁ~

and Sh R C. ‘ Kho11a (the app11cants 1n the two 0. As)

were in the Ind1an Forest Serv1ce (U P._ Cadre) Sh.'

Kandpal was, ho1d1n9 the post of Conservator of Forests

S1wa11k C1nc1e whereas Sh.z Kho11a was h01d1n9 the post

\

of . Conservator of Forests Garhwa1 C1rc1e. By.a common

order dated 6. 8 1991 h.:'i Kandpa1 ;fjs posted _%oh'“

deputat1on as Head S11v1cu1ture D1v1s1on,‘ Dec1duous

Forest Management Research Inst1tute, Jaba]pur and Sh

Kholia was posted as’ Jo1nt D1rector Forest 0perat1on

D1v1s1on, Nagpur. They fe1t aggr1eved by the same order

and therefore, came to th1s Tr1bu v1 by means of

separate Q As. 5‘;¢

Separate 1nter1m orders were passed 1n both

the 0.As to the effect that the 1mpu9ned order sha11 not

be. g1ven effect to.: Those 1nter1m orders:are cont1nu1nq5h

even‘now.- 'h';.”Q ;;:. i
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"llThe contentton-advanced.in“sUppont~Qﬁy;hese .
capp]1cat1ons in ‘the. forefront'fsathatﬂthesimpugned“onder_._
has been passed u1thout comp1y1ng w1th the prov1s1ons of'

Ru1e 9, of the. Ind1an Forest Serv1ce (Pay) Rules,_ 1§§8_

(here1nafter‘ ca11edm the pay ru]es ), Sub ru]e(l)

Ru1e 9 1s relevant and the same may be extractedz- ecf::

N Member of the. Service, shall be .

appo%nted to a post other than. a post

specifded in 'Schedu1e 111, unless the

5

have been ;heard_ together and,vfi:

,@,before 6 8. 1991 Sh.) B D. Kandpa1 ',-
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ve Useen the t

8 cate that thé
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iﬁbggﬁéﬂ order.'”‘ﬁ'
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. e,

Time wéS'giOen to the respondents to f11e a're"“

athdia ,
%5Eti5§ﬁ?ﬁ7§%ﬁ?é%'”UeaPned i gbbifisel” 246 £he ;fﬁ

ﬁ:

’fﬁgé'made ‘a ét%teméhi that {he reébbndents do hot dfoﬁose

AN

"t File’ any rep]y to the amended 0 As.. U

REAU pi JJ nkad qj

pés$1n9 th

Pectaration of Equwan ence’ 'Eth-a%e 'Rfu‘f]?e--;g(m) i i'hféf"’-"ﬁé‘y

Rules in reSpect of sa1d twd posts “which’ was “3

pre;reqU1s1te for pass1ng the 1mpugned order.
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4 Schedute~H11: shaiT ibe the &7

'-attet of deputttion'-ahd. ‘therefore; Ru1e ‘9 of the ‘PQQ _

. of Rule:6" of:the Cadre ‘Rules’ are‘ana1ogous. Houever, we

substance

Vg 7 1aena

h ﬂ}j*Governoent"to'send'on deputation. a menber ot,the lndaan -

ol
F"

enma. 4 '
State Sovernment or under a company. assoc1ation or body

\4) ‘z;j, _1’&,",,‘(14.:',:;»"

‘of 1ndividua1s. uh.th'r inogrporated or not. wh1ch is

lr"'

b ",
> ;'.,;.4 ) ‘) LA

uho11y or substantwa11y owned .or, ; éoptro]led by the

Centra1 Government or by another State Government. Ih%

-\s - S i
35 N 1 . 7.).'( -

secon prov1so to sub rq1e(2) of Ru1e has heen .re1ied

- ,x
k"‘
3T

upon by the learned counse\ for the respondent(

. Jr',t‘. % iy ,-4‘

opposition_to the contention advancediby the aPP]icant.

x1f "

‘, and. therefore. 1t is necessary to extract the saoez-

.") I\‘”l u‘;v?;

- P S
B S

Fanp ety ““5“Prov1ded furthEr “that” no “tadre
of ficer shall be deputed under _subsr le(1), -.x
yo i ahudouer (subsrute®i€2)” f6"'a’ post "éarry ng"a
' prescribed pay which is less. than. or. B
gt luis DY scal€,’ "the waxiein of which is ~Yess
- than, the basic pay he uogId have ¢ draw Jn iy
53 =f . the cadre post but‘for his deputat1on.

ﬁeman?.ﬁtisub—rUWe (29 of ‘Ruﬁ 5 Tf the $ay nu1esﬂ
&4 % ”?ﬂﬁ
prov%&Es that~ ‘the ‘pay’ Yo% h?reubér.of the 5" Serg}re N

\""/ ‘i ’71 A
appointdent t67 8 post'other than n/ggst/ o *1\1e& in

- Ny
A T

»F‘g o 1 have been

A

entﬁtled‘to‘had 'he'been appointeg"h't\e\po { ?gf ahich

. -
s v
WIS

the said post is dec1ared equiva1ent.alaag§3\9n the said

o

provﬁﬂﬁon,rthe cohtehtibh on'brht1f of tne respondents

i

' RN R¥ s

is thatathe Cadre™ Rules forag'd & c0op1ete codex in “the’

Ru1es»cannot be: looked 1nto at a1i:” It"is*trhe”that {ﬁéﬁ”:

-contentsﬁofﬁsub-ruTe(Z) of Ru1e '9 'of the Pay Ru1es and

the contentsrof ‘the afore quoted prov1s1o to sub ru1e(2)
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5 -~=9(~%‘31be3' sﬁ: - )
the A\\ Ind1a ‘Services
550973 naed

»'.:

.% "\L\Ef“q' .. s %b

"':'Act' edpbaéri the g Eentraai Governnent to regulate ’ the - "

sl 3f L aaes t2dud
hc‘rm’tmént anﬁ cdncﬁtions of service “of. the ‘members of
..... *bu&b 149, uﬁ33 GA‘ Sﬁmﬂ*’VCB
ﬂ'l’e‘ﬁﬂ'F“Ind?a ’Ser\hce. _”ﬁnger ‘that provision, different
N ady qabre L asferel j2g107
kéts"(ff ru‘ie”s have %een nade by: Centra'l Government. .

o g 138 0 GO IE ansad08 3Teid
Eucﬁ %et fa’ﬂ : und’ef the cano‘py of "recruitment and the
ru; Q ,"rnif) J‘tdn} ?0

. ec:r\d'tt'lé'ﬁs'tﬁ"1 éirvdiceW and. therefore. the . ru1es $0
' JTigizoafadug na ht
fdamed‘can hot‘ be kept 1n uater tight conpartnents. If
: v wntorin vl 30 sranmrisved T53108)
and uhen*nécessary.‘ one set of ru]es way be read so &8s
. \v:_, 34 2T+ hngos2
to sdpplement the other set of rn1es. In fact. one set
fazm300 b yemgsf 2dr ¢d nogl
of ruﬁes’caﬁ’2ven comp1ement ine other set of rules. 1f
& AciICedaus sl o? "7’$’20Hq9
there be*any apparent conf11ct between two rules, the
Laitis a3 (paesnsa el 4 1alaraiiy 006
. principﬁe oF ﬁ ﬁon1ous constructions should be invoked.

We do not find“any 4 8RPAL ent.tpopﬂiqt or. 'mconsistency_

,_l\'\ wd § e 1922

_ bet&eeﬁ the secong qpo; 5 ‘té\subgrglu(})‘ Qf Rule 6 of

hagdtnzeng .
the ’Cadr’e ‘Rd\és.tﬁey Qontqus oémh‘léhgg,rae .anplogous  to

A 5j gﬁ'e asity .
the 'c’onteﬁ'ats o o e,qquoprp\/}iso.«tgo Fule; %.0f the Pay

: Rlﬂes- lt Jay, b ‘pgt‘;cle het %he @aﬁre,mijeg yere franed .-
'ilnﬂgheg_year 1966 S50 the,‘gay fgleg‘\yergﬁframed imwthesq
yea‘r 19684 lt may ; bg that the;rule-,glakingg Au%hoﬁm 13
- repeated the gont’mg gg the sepgnd pronso_ tq YSuh-{mbwa
‘ ( _2)6 Pf *R“"% 6 in, Ahe, secand.. prgvgg‘qto,-pubwu}auﬁam‘ft.

Ru‘le 9 by abundan)t(paut,inn. Viana. 03 5{395 2F 5 sq binz add

rsbean . L E_.f.;}pyap;@ x;rfgus—s;gwofaﬂamjn  Nethoon
and_ Another (1974[4) gct P })Jf the,cwtrgvgtsyedaefede 2t
their Lordsh)p ."as §om§ ubal,sjmi»lar. ~Ruls 963} of théis
lndian Admimstratwe Service; (Pay) - gRQ‘)Qde 19545 was 113
under cons’ideratwn. < Tne Dngjoc,ity, of ‘the 'Ieatmda‘!udges’“’m-
took the v1ew that Jf the State deernuent”,uants'vto
appoint ) eenber of thei Indian Adgirﬁstra,t)ve- Seryites tod 1o
a non- Cadre post . created by it, 1t cannot do $0 un1ess
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'it makes ‘a declaration setting out uh1ch is- the Cadrelgﬁgf*_ﬁ L

post to wh1ch such non Cadre post 1s equ1va1ent in}»,’”

status and respons1b111ty The mak 3iof : such

declarat1on 1s a s1ne dUo non of the exerc1se of power:”

: under sub ru1e (1) B L not an 1d1e forma11ty uh1ch

can be d1spensed : nTth“”at“ the“ sweet Wit x thé

- \

Government; It has a purpose beh1nd 1t and that is to

nsuré that & member of é* Ind1an Adm1n1strat1ve

Serv1ce is not pushed off" to a non- Cadre post wh1ch is |

1nfer1or in status and respons1b111ty to that occup1ed

by h1m. The obJect of th1s prov1s1on c]ear]y is to

3 v'.:

ensure that the pub11c serv1ces are, §n the d1scharge of

the1r dut1es,3 not eXposed to “the demora11s1ng and
. Y

-deprav1n9 effects ‘of persona1 or po11t1ca1 nepot1sm or

oarav
i . )
«

""" t1ca1 machxne.

-

The determ1nat1on of equ1va1ence 1s, therefore, made “a

Py
Ry ,)' axwf ot

cond1t1on precedent before ‘a member of the Ind1an

- e
f B

Adm1nwstrat1ve Serv1ce can be appo1nted to a non- Cadre

,- 'ﬂ

post under sub ru1e(1) It is mandatory 'requ1rement

hi 5 \( —
uh1ch must be obeyed k The‘Government must apply‘“its

a

m1nd to the nature and respons1b111t1es ‘of the funct1ons

and dut1es attached to the Hoh= Cadre post andfd:tErm1ne

KM

the equ1va1ence. Pay attached to the non Cadre post 1s ©

not mater1a1. o
%7 BERE Ne “&be " no d1fference i
the provwso “of sub ru1e (1) to Ru1e 9 of the Pay ru1es

and the provis1ons of Ru1e 9 wh1ch the1r Lordsh1p' were

cons1der1ng. Th1s Tr1buna1 (Chand1garh Bench) ‘in the -

i

case K L. nsnhaé' Ver3us Un1on of Ind1a .and Another

(1993(23) “ATC 685 has taken a s1m11ar view.




'State Goverpment or, the Centra1 . Goyernment, . as the case, .

-may be, may for suff1c1ept rq@sons! to be recorded,; in.

‘the tegqrdﬂuxﬁﬂe_ are unab]e to accede to th1s request., L

'“_E P, bRoyappa}s.,g:a_se nor.thquudgementnhjg.

3

the-fgct_gf?thjsaggaee;.r Acgogdipg to h1m, the caseq\pfh o

depu}?ﬁ???tj§ufgérfqgfg%afroyﬁ}hg-E559195ﬁ$5an5fe5ﬁﬁ” By

are unable, to appreciate this,sybmission., The ternused,. oz
in sub-rule (1) . of, vle 1920080 the, Pay. gules . isean:

¥

"appointment”,  Judicial, .notieg, cay be.taken-.te they ..

i

effect that one. of,, the methods;of . ihs;

fﬁ&B°iﬂ§m¢EF; 1Sz
deputation basis. = MWe wee 99 E%é%&ﬂet asn thsﬂﬁxu'é;ﬁﬁf
restricted meaqing shoulq n,to.  the ;. expression .
"appt?iritm@?rz.t;“~.,:..-.;Tehev.~,.;cmeess ,::f%?--:%‘d%z’%lﬁ(l); fR19 v

are who1esome and are 1n the publj aqt re tbfig,'-x,;ﬁg AT

PR TI

apniheiladt o te medadm 50 Fiial dabanutg fol i
_ Ihe 1earned cqunse] next~urged that . the ..

contents of Sub ru]e(4) of Rule 9 of the qu,Ru]es relax ..
the rigo urtﬁnsrafﬁsqn:sahtrﬁlsﬁélyﬁf Rule. 7..of thﬁ:ﬁegreu;aw

Ru1es., The sa1d grov nx;intera1iagstateq,hthatgfthet

PN ,..l. :": ‘e

3815

"_fstrenuous1y urged hgt% negthen, the Jy gement pff xhgquh'

FI04 2 [ I R

writing, where equ1va1ence 'is .not possible, - make,
appointment in service without making a declaration of

equivalen;e. ' He urges that thene may, pe some q;der on

the f11e and therefore, he hay, be 91ven tame tp p(odupe aele

We have already stated that the respondents. had -due: . .

notice”pf the contentﬂonedbich}wee to pe,edvanced,by the
applicants as contended 1n the, amended 0, As. Therefore,,;,

the respondents did; not avail of the chance given to

. v
C
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applications, -
can arise if there is" any eortnouﬁrqyreIat1ng to the .
contents of the - order.

respondents have adm1tted that no order had been passed

at al}.

~ We may here take note that there is ev1dence
on record to show that the competent author1ty 1n the
State of U.P. urged that the State'Government shou]d

v’ iraw the impugned'orderbas*the‘same Has been passed

erroneously.

This application succeeds and allowed and

the impugned order is quashed.

- No costs..
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them7to'controvert'~ :

(B.N. Dhoundiyal)

Member (A)

'évermEntsV ~ made

The question of production of the record

By necessary

impIicat1on the ‘

($.K. Bhaon)

Acting Chairman




