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IN THh GEi'^iHAL aDMINISTHATIvE TRIBUNAL

PRIN^.IPAL B'EICH, NEto DELHI
•* * * *

/
0-A. 1770/1991 DATE OF DECISION

SHRI A.K. CHATTcHJEE ...APPLICANT

vs.

UNION OF IN:)IA E ANR. ...RESPONDENTS

CO RAM

SHRI D.K. CHAI<HA'\ADHTY, HON'BLE jVEaBER (a)

SHRI J.p. SHARVA, HON'BLE rECSER (j)

i-OR IHE APPLICANT ...SHRI M.K. GUPTA
FOR THE RESPONDENTS . ...shrj p .h . RA.'.CHA.T:)ANI

2. To be referred to the Reporter or not? ^

JUDGE IvE NT

J  (BELI\/ERED BY SHRI J.p, SHARiVlA/ HON'BLE iVEivBER (j)

The applicant v^rking as Assistant Collector (Legal
ana Judicial), Central Excise collectorate^ New Delhi filed

this application under Section 19 of the Administrative ^

Tribunals Act, 1985 assailing the actiorpf the respondents

in not promoting him to Senior Time Scale (Grade - v) of

the Indian Customs and central Excise, Group-A Services, uhiL

y juniois to the applicant have been promoted to the said
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scale vide order dt. 25-10.1990. The applicant also

assails the action of the respondents in not promoting hiro

to the post of deputy Coirlecfor of Customs and L,entral

Excise despite the fact that he is eligible and entitled to

the promotion to both, i.e., Senior Time Scale (Grade - V)

and Deputy Collector. The applicant has claimed the relief

that a direction to the respondents be issued to open the

sealed cover of the applicant in vfiich the le suits ha^.^

been kept by cPc's in 1990 and 1991 and to promote him as

per the recommendation of OPC. A further direction to the ->

respondents to constitute review Dpc- for promotion to the

Senior Time Scale (urade - v) ana Deputy Collector of

Customs and excise and promote him as per rule on review

DPC, if found fit by the DpC, He also prayed for the grant

of these reliefs with effect from the due date with all

consequential benefits of arrears of pay etc.

2, The respondents filed the reply a^nd in the reply dt.

^  24.10.1991, it is stated that the applicant was considered for
promotion to Senior Time Scale in due turn, but the

findings or the DPC were kept in a sealed cover as disciplinary

proceedings '^ere contemplated against him. Tm applicant was

also further considered for promotion to the grade of Deputy

Collector of Customs and Central Excise, but the findings

of this DPC v^ere also placed in the sealed cover as

disciplinary proceedings were contenplated against him.
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Tne disciplinary piScceedinys contemplated against the

applicant related to alleged irregularities in assessment

of certain goods inported through foreign post office in

January, 1989. Hov^ever, in view of the modified instructions

issued by Department of Personnel and Training in OM dt.

31.7.1991 (Annexure fUIl),in terms of which sealed cover

proceedings need not be adopted in the case of Government '

servant against whom an investigation on serious allegation

of corruption, bribery or similar grave misconduct is in

progress either by the uBI or any other agency, departoBntal

or othervise. If the office^in view of the above instructions

contained in the said OM^has been found fit and recommended

by DPu, he will be notionally promoted from the d ate his

immediate juniors have been promoted. The ^plidant,

has since been promoted from Junior Time Scale to

Senior Time Scele w.e.f. i.ii.i983 as per the recommendations
of the Qpg dt. 14.10.1991 (Annexure a-III). The applicant

has also been promoted to officiate as Deputy Collector

'' Department of Revenue's Office Order tt, .322/91 dt.ll.1c.i991
(Annexure fUIv),

3- Ae"^^in9 to the respo^^nfst^l/U^^^O^flV.31
substantially granted. So the annl r.+ k uapplication has becoiie mfructuous

\

4. have heard the learned counsel for the applicant

at length. The learned counsel for the applicant has only
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contended that the applicant is entitled for prornotion

with retrospective date with all consequential benefits

including arrears of pay alongwith the interest. The

.contention of the learned counsel is that the applicant
I

should not be penalised for no fault of his. In support
t

of this case, the learned counsel has referred to the

decision of the Hon'ble Supreme Court in UDI Vs.K»v.Janakiraman,

reported in Judgement Today 1991 (3) SG 527,. It is held

^  that the promotion etc# cannot be withheld merely because

some disciplinary/criminal proceedings are" pending against
♦

the employee. Tq deny the said benefit, there must be

departmental enquiry
at the relevant time pendingZ.at the stage when charge

memo/charge sheet has already been issued to the employee.

In this reported case, while passing order in the civil

Appeal No.301,8/87, the Hon'ble Si^reme Court observed in

para 32 as follows J —

"In this case, no charge-sheet was served on the

^spondent—enployee when the Dpo met to consider

the respondent's promotion. Yet, the sealed cover

procedure was adopted. The Tribunal has rigbUy
directed the authorities to open the sealed cover

and if the respondent was found fit for promotion

by the QPC, to give him the pron»tion from the date

his immediat<^ junior Shri M.Haja Rao was promoted

pursuant to the order dated April 30, 1986. The

Tribunal has also directed the authorities to grant

■L
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to the respondent all the consequential benefits.

The Tribunal has further stated in the inpugned

order that its order would not mean that the

disciplinary proceedings instituted against the

respondent-employee should not go on. ilie see

no reason to interfere with this order. The

appeal, therefore, stands dismissed. In the

circumstances of the case, however, there will

be no order as to costs."

5. In view of the above finding of the Hon'ble

Supreme Court in Janakiraman's case, since the promotion

of the applicant was withheld at a time wrien no

disciplinary or criminal,proceedings were pending against

him, he is entitled to all the consequential benefits of

arrears of pay etc.

6. In view of the above discussion, the application is

allov^ed. The respondents are directed to give full

monetary benefits of promotion to the applicant from tte

date junior to him has been promoted by them to Senior

Time Scale as well as Deputy Collector, Central Hxcise

as stated by the respondents in para-5 of their reply. In

the circumstances, the parties are directed to bear their

own costs.

(J .P . SHARMA) xr, . - c:. ,
iVE/vBER (J) (D.K. u4AKiiA\LaTY)

jVEi'/BER (a)


