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MP 1123/92 In
O.A. No. 1746/91

Stu'l Bimcil Prashad Jain

The Additional Q'snrrdssioner of
P(.^li.«5 and Another

aiRW

11.11.1992

. .Aii^licant

. Resiixomlent s

(ton*hie Siiri j.p,. .sharnin, Merrtber (.1)

Por the Aptd icant

Por. tlie Resprsxfents

..Shri Shankar Raju

...Shri O.N, Trlshal

1. U^ether Rei.x5rt.ers of local riapers may
1)8 allowed to see the Judoefrxynt?

2. To te referrfxl to the Rf?rK.>rt.er or not?

.IIIIX;pM^NT (C.)RAL)

The applicant is a Stem^qrapher and has assailet.! the

adverse mncjrks for the yjeriod 1.4.1989 to 8.1.1990. The

applicant hits txtpresented itqainst the same, but the

repi t'sentat iojt tes been rt>iy«texl by the irnpnt^ned order dt.

27.12.1990. In this awdicatit^n, thtt apr.dicant hts prayed

tliat tlie rdverr>f5 rtxriarks cftrnrrntnicated for the aforesaid period

be quashed alonq with the appttllate order dt, 27.12. 1990 and

the said adverse ent ries Ite rt.t)h'.svetl from the A.C.R. of tli©

appl i.cant.

1 liave itectnd tt»> learned <;?oun<tel for both the ytarties

at. lenqth. ijt fact, his case was alst5 h^rd surlier on

28.2.1992. in the abserK.<e of tlte leanted munsel for the

ntsfxtndents and an oral jT.)dqf?ment was delivered on that date



ak-WJ with tJie (iA tirantinq the reliesf to the applicant, as

praYt?<3 for, in the application, Snbsf^viently, MP was nxwed by
tko nssponcfents that the said exrwrte ji.)d(^siient dt, /;8.2.1992

be recalled and' the respondents be he<srd. That havinn been

allowed, t.he aprilicant as well as the respomlents have, been

aqain on the iwiri t of the case after settinq aside the

Ofirlier iiMfcK-irw^nt delivered oj> 128.2-.1992.

ttie applicant undoubtedly was wt^ikinq as fitencxirariher

with tite rep«")iT.inq officer, who iias qiven the followint?

n-^rtiarks for the period under review, whic^ acoordinq to the

applicant are adverse.

Firstly tliat, lie has be#?n cmmn^mted to be not
puirctual an<l rerftained away for satie reason or the
otlier? that, for teirnq unp.inct.ual and for not. beinq
able to hear corrert.ly and typinq other material than
dictated, lifi was veiiKjlly wame(.3 on several r.xx:«3sions;
sufferinq frnxn t:hronical health problems and seramed to
te lian.l of liearinc? and lastly, t.tiat a very drxrile and
siitple fellow, who reanainef-l always precacxrupted with
his own tiealth or his family matter?;.

The contention of the learned cxxinsel for the

applicant i?4 that thert? is nothinq subrstantial in the personal

fi.l«i of the applicant to show that the opinion formed by the

report.inq of.firmer is an objective assessment of his

p?rformam-X;5 and wt.rrk watchf'd durinq the tieriod uiider rswiew by

t.h«; reror Linq o.fficer. The reviewinq offiror did rx.'it attach

any irrportancxa to the detjsi led rapnf^ssntation runinc7 in jJatjes,

subriitted against the above remarks of the report..inq officer
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Bnd by a cryptic nc)-. speakirw^ orcJwr, the mpm«entaticn of the

cTppl.leant has b«in rejectet^. The learned cc^irnsle for the

applicjant has al<;o referred to the ft,ct that tht> mportlnn

off:i.c(>r has tyot tbrhowed the own instnxrtions which lay down

the njles and pixMnms to be observed'in qivinq mtiarks to

thf} subardinate officials ajid he referred to tiara <iv) at p^-7

of the (M )to.51/14/60-Estt.<A) dt.. 3!.,10.1961 85 well as the

(IM dt. 9.1.1984 where the mprirt-inq officer and the revitswinq

fiix».r in a c.dse have to indicate in tte ix^tiort abmt ti^
efforts, rtifomis made as well as the qnidance, admonition and

warninc/ issued to the delinquent.. The departrnental file was

qot snmn-ioned iind a ptirusal of the same qoes to show that tfiere

is no communication durinq the period under review to ttie

appl icant. infooninq him ab>ut hi.s sbirtcx-vni nqs or in any ^way

intimatinq him deficiency in his perfomance eitiier reqardinq
his readiinff not', in time in the off it::e or not typinq what has

h«G„ hi,,,. ihshnAdons, of courso. sh,x,ld
have tieen obsfsrved, b.it they cannot said to have a

ntandatory rw-rturti. Asimi lar rmatt.er up liefotxi tlie iton'ble

Supreme, axirt in E.G. t^rnboodari Vs. Union of India,

reriorttsrl in ATI? 1991 sr' rv. lyyi t„ .ui ,st p 1/^1. In that case al«i, thouqh

thorn was a warnlnq issued to the delinquent, but there are

also ve.rb;jl adiiKvnition aiven frr-ifri tiima, 3.o'vt-ii .1 rxifti Time to tame reqardimi t.lie

faults of tj«! dBlimjutsif nstxirtad unon, Takincf the shelter of
tte above law, tte loarhod CMjnsel for the resrx^Jents oointeij
out that K, malice has bean al]«,ed aoatnst the reDOrt.lhq
olf.icB, and also tl»t Ire has ,»t hsen i,nplBBded as rasmxtent
in this case.

^ ' ...4..,



Thcs Ifjarnec? ctxjnMel for tte rejttirxxnfJonts al«o referm.5

to tho aijt'.horii tv of a Di vision tenc'ti of F^rn iab and l-fc^jryana
/

lliqh Court: in the cafie of Amrit Sim.jh Vs. DTG, Police,

mport'-a^ in 1980 SLR p- 160 where tte l-k^n'ble .hxkjes observed

that sur»rior officer rjan rnake rer«ar-ks on the htjsi.s of his

oirservations which he has made durina the pf^ri.cxil he has

wal.ch?.Kl tlie work of the t)f.fi.ci.al. ilia i€.5g»rnfcKl fxainse] for t.l«

appliciint, hfX»Rwet\. rtaferred to tlie Const i tut, ion Flench

dfxfisioiit of tiie Uon'ble iiuprxH:^ Court in .S.N. Mukeriee Vs.

«

Union of India., report.e<i in i>L,.l 1991 <1) .SC p~l on the

pri)»ciT)ies of natural justicx^ that even a caiasi judicial

aut:.hori.ty should oive a sp<^kinq and n=»asoned order and should

detvai. 1 tlte sairie soi^ tliirt. it nitiy apfx^ar tliat there i s pr('.)psr

application of mirttl t..o tiio facts consi.dert-jd, Tti«.Kfh tlie order

has lieen mssexl by tlie Appfillate Authfirity rcjjtx..'I'.i.i"n.v—the

rejectinff the repnisentation, bt.it at the samtg titTK=? iin view of

the Icjw laid down in the recent, decision of fil.G. Lamlxxxiari

(st.tpra.), the rei=isons theo^of need not be cjiven specifically in

the re ject ion oitler and the sanw? rran te plar.xxl liefore the

Cot.irt at tlirs tine of etiarinq. I have pone throi-Kih the sane

frotn the derxuttnental file and I do find that ttiouqh murdi was

6xr>^7ted from tlie Appfsllate Authority, yet it cannot be said

tliat there was no proper aiiril i cation of rtiind.

Ncxrf cs™int7 to the niain jssi.JG iin this case., the

adverse r^:smu-ks' referr^xl to aKove P3C7ardi;nq tlx^ awjlicant not

telna F-Xinctual, thtare is rK>t.hinrj to substanti.ate the same and
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a r»r;ion <.::annot be tx>m3eriinet^ v.ittout qlvlnq him a chafK» to

him as in the f»rio(i vrnder mvi.(5w f rcTm April, 1989 to .lannarY,

.1990 E»s liow rnfmy days the appl.icant was late arrival, cannot

btg and qpessed frcxn this rgsnatic. At what occasions,

tl(f:> rep'jrtim'j offic?»r lias cofnrmmicatetl his displeasure or

warned the applicant, is also not made oi.it eitlier frrjm the

pc3rso?itj.l file or frf'sri tlie report-S qiven to tlie applicant.. In

vi.t^ of this, a qeneral ijirstan«» of unpun(:.Tt.;uality CErnnot be

ac«3pt.ed, ix'jt. that drw.^ weiqlit is not: qiveii to the refricjrks

qiven by the rep(.irtimi officer, bjt tK?causo of the fact, that

it rrijmains unsubstantiated.

As reqcErds tlie appl i <jant'.s often typinq out the

material not. dictated to him, this is an opinion expressed by

rtspr.}ft.inq officer and this opinion cannot be interfered

wi.tli at this staqe as the Tribunal cannot reserve the fiinction

of the Appellate AutlK>ri.ty. It. is <.x3fnmoii feature that if a

dicta^tion is qiven and corref.7t words are not typed, then

subrieciuent 1y what, was qiven in dicrtation ranixit l>e rtx.?ol lef.,'tm3

and wliat has IjE-jen typt:?:! out, doe;;; not make any sense. itiis

r«nr)rk by the reportimi of.ficjer, therefore," is based on his

p.5rs<.ynal c^^servati.on wl.i.c7l, he has collect.ed durinq the course

dealt w.itti tlie applicant amJ^qave him dictation at various

cx;x?as.i.ons. This rtEaiiark, therefore, cannot be interfetrxl with.

1 have considered t.)m aspect that tliem is no corrnamicErtion to

the applicant atxiut this fact, also, but in order not to make a

. .6 '



VKorkfsr uiiwiniiirj, often a mnnivinq attitixie hias to

b-j atkxjtiijcl so that the wrk nmy be taken sffitX)thly fn^fn the

coTKxuTied off:icial. It i;-. because, of this fact as .1 find that

ne»ti (,'c<fm«.jnicati.n(7 this fault to the apiiilicant will not tindue

the n5rr>rt given by tlie mporl.im? officer for tire fx^ricxl urrder

rev.i.f5w.

ix'fK#rrding the ri-jrmir-k of chronical health probb?rn ami

that tbi afrr-.fli.cant seerma to te hard of lK?}ari.m7.> 1 find that,

tlrer^e rernarks are totally uncalled for. Chrpnic by itself

ifif.?<3ns roiwly to birst or an .rggrabated form of an ailment. If

i) mason is arrpearimt, sitting ami workimj, tlrat cannot, te

classified in the eategt^ry. the reporting officer has done the

hmilth of the • applicant. Similarly the reporting officer

Cijnmri'. rfiserve tb.:( m.!in.ion of an e7<m>rt ifr giving the remark

'hard of liearimv' to tlifr atrplicant . 'the Imirnml m.>unr;el for

the applicant, durimi the CTr:>iirse of bfStjrim? has also referred

to a (Certificate fie lias obtained frofo All Imlia Mf.5di(.?al

.Sc(isjn(:os that his hearing appratus is m>t de.fecrt.ive. Ihis

msnftrk, tlK-neforo, is totally uncalbxl for. Similarly the

panark that the awlic-ant is very do(.T.i.le and si.nif.ile fellow,

who remtjins prt:X.)C(3i.ipi«3d with his family rmrtter-s dc^es m^t rikske
•Ui-

any sense unless th(? applicant has beer^ about his day drT.rami.iK7
or llrat lie was mjt attentive to work arid lost in his own

affairs. '.I'litire i.s no iSrJwrt tb^t the awlicant has not Ijeen

per-formi.ng his dut.i.(-?s rirofif/jriy. tin t.lie other liarid, his

worki.nci as wp,fH as dmili;n(7 witir tiie nwtt.ers r-equ.i.r-f»d to be

doiif^ by a Stencxararilier bive bmyn (Xflimented as gtxxl,

satisfactory and fair. Wiien the m^xirth-K} officer jrjdges hiro
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ill tliat ratf-x-jojv f'rf tjradinq, it canricrt:, te saic3 tiiat. tlie

appi i.cHiiit wav:; not Bt.tenti.vG to the w:>ri'; assigned to hini.

Ctivimj a.n coiisideratlon to the fat?t.s and tine law

c;it.e<l an(3 goinc:; thraijgh all the relevant reoards placed on the

file alom7 witli the plerjdinqs of the parties, 1 cwn of the view

that tiie fjiaosent apijlicat-ion has to be tiartly alltjwed.

Tfie itimrjrk given to the applicant that he tias typed

mifterial otlter than what dictated shall remain as it is, but
i, OutvlAAe-

tlie otlTer rxismfirks given to the applicssnt. in Ann«»xuro A2 shall
A

bo remfwed fixjm the A.C.R. and the impugned order as well as

t|-Kr.> arxwd late order to the extent are set aside. The

respxwdents ar-e direct.eti to make neo'^ssarv entries in the

A.C.R. within a period of thj-ee months frtxit the date of

(xxmainiotrt icxi of this order- In the ci rcumstances, the

rvarties st«tll lxi«fr tiieir own exists.

r
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