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1.. Hari Chand Arora
s/o Sh, Mool C hand Arora,
working as A B=-II{G) in
Intelugence Bure au,

Min, of Home Aff airs,
R/o 49, 4-Marla Colony,
llodel own, Gurgaonmaryma)o

2. Rajinder Pal,
S/0 Sh,Jaswant Ram
Working as Assttd CIO-II(G)
in Intelligence Bureau,

istr Home Affairs
l%?o Dl} Colony, Rohtak(l!laryana) ees s Applicants§

0.A.No .1;1@49;

‘Shri H,¥sParthi
$/0 Sh,KC.Parthi,
uorking as ACIO-I in
Intellicence Bureau,

R/o 8/690, R.K.Puram, : :
New De lhi, JdeeeApplicantd

- Versus
1. Union of India through
Secretary,

llinistx"z of Home Affairs,

20 Dk’Ctor i
Irte 11190 e Bure
Mini~*- of Hom? Affairs,
Roxi.  locky

New Ui 1hi Zveess Respondents§

By Advocaces: Shri S..-.luthra ofor the applicants,
Shri llaS.llehta. for the respondentsJ
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BY HON'BLE 'R, S.R,ADIGE 'm ' Q '2.' 5
As both these OAs involve common

question of law and fact, they are being disposed
of by this common order,

2. .Ln._.zm_fmd on 1739891 the
applicants Shri H.C a\rora and Shri Rajinder Pal
who were serving in the State Police Service, came
on deputation to Intelligence Bureau, Ministry

of Home Affairs, New Delhi on 24381089 and 11,5,60
respectively While on deputation they were
appointed as ACIO_II in Intelligence Bureau

woe M 3353378and 11!2.7_1 respectively and were
subsequently permanently absorbed on AC I0-II

w.e £ 1686 and 15789 respectivelyd They

are claiming seniority in the grade of ACI0-II
with effect from the date of the:_lr initial
sgppointment as such while on demtation and

not f-rom the date of their permanent absorption,
with consequential benefits flowing therefrom,

9. Similarly in OA No/]735/9) filed on
3157491 Shri H.Y.Parthi, who be longed to the
State Police Service and came on deputationm to
iB, and while on deputation was appointed as
I on 157.51, ACTO= II on 18986 and LI I
- 223.73 and was subseguent ly permanent ly
absorbed as ACI0-I w.e,/f. 1386, claims seniority
in the grade of ACIO-I with effect from the

date of his appointment as CI I ige, 205.78
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and not from the date of his permanent absorption
on 136366, with consequential benefits flowing

-~

therefrom, »

4. In both the OAs the applicant based

their ¢ laims mainly on the judgment of the CAT
Calcutta Benchd ated 20.12,89 in TA Nol1826/86

MMitra Vsg WOI & others (Annemfs;klo).*

S. ~ We have perused that judgment carefullyd
We notice that there is no discussion there in
the contents of DP & T's O.,M, dated 29,5,86

(Anne xure-R1), which is specifically on the
subject of determination of seniority of persons

absorbed after being on deputation, and which is
fully applicable to Central Govt, servants such
as the applicants in the 2 DAs before usé That

O™ lays down that where an officer initislly

comes on deputation and is subsequently absorbedj
the normal principle that seniority should be
counted from the date of such absorption, should
mainly apply. \Vﬁere, however, the officer has
already been holding on the date of absorption
in the same or equivalent grade on regular

basis in his parent department, it would be
equitable :nd appropriaste that such regular
service in the grade should also be taken into
acc ount in determining his seniority subject only

to the condition that at the most it would be only
from the date of deputation to the grade in

which absorption was being made)} It has also
to be ensured that the fixation of the seniority
of a transferee in accordance with the above

principle would not affect any regular promotions
' A2
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made prior to the date of absorptiond Accordingly,
the OM provides that

®*In the case of a person who is
initially taken on deputation and
absorbed later (ije, vhere the
relevant recruitwent rules provide
for 'tranSfer on deputation/
transfer'), his seniority in the
grade in whichhe is absorbed
will normally be counted from
the date of absorption,/ If he
has,however, been holding already
(on the date of absorption) the same
equivalent grade on regular basis
in his parent department,such
regular service in the grade shall
also be taken into account in
fixing his seniority, subject to
the condition that he he’will be given

seniority from

the date he has been holding the
post on deputation,

Op

the date from which he has been
appointed on a regular basis to
the same or equivalent grade in
his parent department,

whichever is laterd"

64 This OM clearly lays down that in
cases where a person who is intially taken on
deputation and is absorbed later, such as the
applicants in the two OAs before us, their
seniority will be reckoned from the date of the.tr
absorption as has been done in the instant cases.
However, in cases where he has already been holdimg
the same or equivalent grade on regular basis in
his parent department ( the State Police Service
in the instant cases )such regular service would
also be counted for fixation of seniority, subject
to senjority being fixed from thed ate of .
deputation gy the date of regular appointment

on the same or equivalent post in the parent




dopartmeut e i later’ Tt 1s not the case
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»of the applic ants in @A 2151/91 that they were 1n
.thtgrado of ACIO-II in their parent department
-onregular basis on 38B¥8 and 11,2371 respectively op
that of the applicant in OA No,1735/91 that he was

in the grade of ACIO Gr,I in his parent department
on 2)35.78. Indeed that cannot be their c asey

bec ause the applicants came to thé IB on

deputation on lower ;.)osts and were subsequently
appointed to the higher posts while on deputationy
The applicants have sought to argue that had they
gone back to their parent departments they would have
earned their promotions well before their

absorption in IB, but respondents have correctly
pointed out that having found the IB more attractive

than the State Police Service they came to IB and they
Nois 4
cannot/stake a claim on the ground that had they

remained in their parent department they would have
been promoted earlierd The option to go back to their

‘Parent department was always open to them but having
come to , and continued in IB their claim as to
what position they would have reached in their
pa;-ent department is not tenableS

7. W may mention here that in the judgment
dated 3151591 in OA 711/89 H.C.Sahni Vs WOI & others,
which is subsequent to the judgment in ll.llitra's:
case(Supra) and is also a Division Bench Jud gment,
and also relates to the Intelligence Bure au, it has

categorically been held that as long as an officer £
reémains on deputation, he has no claim for seniority




in tb rank ho held in the borrowi.ug department
as he- held lien on his sub;taut:lva post in the
parent department.

8, During hearing, the applicants' counsel
relied upon the Hon'ble Supreme Court's judgment
in M.M.P;h-egoudar Vs, State of Karnataka & ors
AISLY 1992(1)86. In that case, the appéllant

was se lécied by the State Public Service
Commission and u;vas appointed by the proper
authority, After over 20 years he was made
junior to others on the plea that he was a local
Candidate and had not been appointed by the proper
authority,! The Tribunal had agreed with.that
ation, but upon appeal the Hon'ble Supreme
Court found the approach fallacious and set aside
the Tribunal's orders and allowed the appealy
holding that the aspplicant was entitled to his
earlier senioritys This ruling does not &vance
the claim of the applicants in the 2 OAs before
ﬁs becuase not émly is it distinguishable on
facts, but nowhere enunciates any legal ratio
which permits the applicants before us to count
their seniority from the date of their initisl
appointment as ACIO Gp,/II of A Gr,Ipas the
case may beJ

9, Another ruling relied upon by
applic ants® counsel is Shri Ram Dutt Vsd DI &
ors, 1987(3) CAT AISLJ 479, but that case is
also distinguishable from the présent ones before
us not only on facts, but also on point 6‘f lawd
In Shri Ram Dutt's case, the griov'm.ce of the

applicant was non-inc lusion of certain posts
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in the official Language service; as a result

of which he has denied an opportunity to be
inducted into the service, ‘although others
who were also on deputation like him, were

" Jater inducted into that serviced That ruling
also therefore does not advance the case of
the applicantsd i :

104  Yet another ruling relied upon by
applicants® counsel was that of KMadhavan ‘Vs.‘-
DI 1987(5) SIR 725 which has also been
discussed in MMitra's case (Supra), In that case
the Hon'ble Supreme Court while interpreting
the Special Police Establishment (ExStaff)

Recruitment Rules?1963 noted that the relevant

rules required that one of the conditions
for eligibility for promotion from DSP to SP

in CBI was "gsyears service in the grade? The
Hon'ble Supreme Court held that 8 years service in
the grade meant 8years service as DGP and did
not mean from the d ate of deputation to CBI as
DSP, In other words the period during which an
officer held the post of DSP in the State

Police Service should also be taken into account
for computing the pEridd of 8 years.]

1L This ruling upholds the contents of

DP & T*s OM dated 29%5.86(supra) where it talks
of a Govt, servant holding , on the date of
absorption, the same or equivalent post on
regular basis in his parent department, such
regular services could also be taken into account

while fixing his seniority upon absorption after
9 =k
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»dopotatiou. As tho applic ants were not holding

posts of ACK Gr,1I / lC]P_Gr.*_I or equivalent
post in their parent department on the dates

- they were appointed to those posts in IB, that

ruling does not h elp thenﬂ

12, - The applicants in OA 21.51/91 have
referred to the case of Shri N.B Singh but the
respondents have very frankly admitted that
the appointeent of Shri N.B.Singh as ACID-II(G)
against deputat ion quota vacancy was done
through inadvertanced It is well settled thst
ation in contravention of rules through |
inadvertance does not give any person any
enforceable legal right, that such contravention
sf rules/instructions should alsoc be extended to
him, The plea of discrimination can be taken
to enforce what is legally right but not what is
in violation of mks/instructionsi

13, In the result, neither OA warrants any
judic ial interference and both OAs are therefore
dismissed @ No costs §

14, Iet a copy of this judgment be placed
on the file of OA No/1735/91 alsod

© ( MBS.LAKSHMI SWAMINATHAN)

 (S.R.ADIGE)
MEMBER (J) . MEMBER (A).
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