
<w;—'Si'r'I.- -•ii-W m i i--- •

Pit;'S'V

COmtAL administrative TRIBUNAL. RllieIf^L BElCHy
NEWDEIHI.

iJ.O.A.No. 2131/91
With

2).^»A.M»a735/91
^ ft !

New Delhi: Dated the 51-^ day of July,1996
i

HDN'BIE m, S.R.ADI(£ J^MBEr(A). i

H3N*BIE MRS. LAKSHMI SVIAMINATHAN MEMBER(J).

1. Hari Chand Arora^
s/o Sh. Mool Chand A-rora,
vtorking as AC SJ-II{G) in
Intelligence Bureau,

Min, of Home Affairs,
R/o 49t 4-Marla Colony,
ModflTown, GurgaonOiaryana/.*

2. Rajinder Pal,
S/o Sh.Jaswant Rao
Working as Asstt.-* CID^II(G)
in Intelligence Bureau^in Intelligence Bureau^
Ministry of Home Affair^ GDI,

R/o DlfColony, RohtakCHaryana) • •.. .Applic ants^

Shri H^V.Parthl,
S/o Sh,KJC,Parthi,
working as ACID-I in
Intelligence Bureau,

R/o 8/690, R.K.Pkiran,
New Delhi.

Versus

1. Union of India through
Secretary,
Ministry of Howe Affairs,
New rslhi.iioou.

2. Director,
Irteiligo'-^a Dcreau,
Mini'^'- of Hor» Affairs,
Kori.. l(%k '̂
New Ihi

•*...JApplicant^

••••. • .Respondents1

By Advocaces: Shri $.J.Iuthra ,for the applicants.

Shri NaScMehta, for the respondents J
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As both these OAs involve coamon

question of law and fact, the/ are being disposed

of by this cOBOion order#

2# In OA 2151/Ql filed on 17f9^1 the

applicants Shri H«C«Arord and Shri Rajinder Pal

who were serving in the State Police Service, caoe

on deputation to Intelligence Bureau, Ministry

of Hone Affairs, New Delhi on 24ilJOi69 and 11,^,60

respectively.^ While on deputation they were

appointed as ^iD.II in Intelligence Bureau

w,e.<f.« 3^3.^8and ilib.Ti respectively and were

subsequently pernanently absorbed on ^13-11

w.e.^f^J 1^A6 and IbTtIzS respectively^ They

are claining seniority in the grade of ACID-XI

with effect from the date of their initial

appointment as such while on deputation and

not f rom the date of their permanent absorption,

with consequential benefits flowing therefrom.*

Similarly filed on

31»7^91 Shri H.Y.Parthi, who belonged to the
State fblice Service and came on deputation to

IB, and i^diile on deputation was appointed as

J3D on i^7,«l, ACID- U on l^JbS and ACID -I

C" and was subseguently permanently

absorbed as ACH-I w.e.^f. 1^."<86, claims seniority
^.*he grade of ACID-I with effect from tl«

data of his:a|:pointnent as ACID I i.^. 2015,78
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and not from the date of his permanent absorption

on ljf6ilB6, with consequential benefits flowing

therefrom.

4, Ih both the IDAs the applicant based

their claims mainly on the judgment of the CAT

Calcutta Bench dated 20.U2.89 in TA No.^1826/86

M.«itra Vs.'' UOI & others (Annexurs-A10

5, have perused that judgment carefully ^

we notice that there is no discussion there in

the contents of DP 8, T's O.M. dated 29.5.86

^nexure-Rl), which is specifically on the

subject of determination of seniority of persons

absorbed after being on deputation, and which is

fully applicable to Central Govt.^ servants such

as the applicants in the 2 ©As before us•> That

O.M lays down that where an officer initially

comes on deputation and is subsequently absorbed'],

the normal principle that seniority should be

counted from the date of such absorption, should

mainly apply. Where, however, the officer has

already been holding on the date of absorption

in the same or equivalent grade on regular

basis in his parent department, it would be

equitable '/)d appropriate that such regular

service in the grade should also be taken into

account in determining his seniority subject only

to the condition that at the most it would be only

from the date of deputation to the grade in

wihich absorption was being made,* It has also

to be ensured that the fixation of the seniority

of a transferee in accordance with the above

principle would not affect any regular promotions
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•ade prior to the date of absorption j Accordingly,

the CM provides that

"In the case of a person who is
initially taken on deputation and
^sorbed later(i.^V v.-here the
relevant recruitment rules provide
for •transfer on deputation/
transferal, his seniority in the
grade in which he is absorbed
will normally be counted from
the date of absorption# If he
has,however, been holding already
(on the date of absorption) the sane
or equivalent grade on regular basis
in his parent department,such
regular service in the grade shall
also be taken into account in
fixing his seniority, subject to
the condition that he will be given
seniority from

the date he has been holding the
post on deputation.

the date from wliich he has been
appointed on a regular basis to
the same or equivalent grade in
his parent department,

whichever is later#^"

6r This CM clearly lays down that in

cases where a person who is intially taken on

deputation and is absorbed later, such as the

applicants in the two OAs before us, their

seniority will be reckoned from the date of their

absorption as has been done in the Instant cases.

However, in cases where he has already been holdir^

the Same or equivalent grade on regular basis in

his parent department ( the State Police Service

In the instant cases)such regular service would

also be counted for fixation of seniority; subject

to seniority being fixed from the d ate of

deputation the date of regular appointment

on the same or equivalent post in the parent
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dApartmant whichever is laterJ It is not the case

of the applicants in CA 2I5J/9i that they were in

the grade of ACSI.II in their parent department

•onregular basis on 316^8 and 11^2^1 respectively

that of the applicant in ISA Ilo.l735/91 that he was

in the grade of /C20 Gr#'I in his parent department

on 2dJs,78» Indeed that cannot be their case^
because the applicants c^ to the IB on

deputation on loiier posts and were subsequently

appointed to the higher posts while on deputation/

The applicants have sought to argue that had they

gone back to their parent departments they would have

earned their promotions well before their

absoriPtion in IB, but respondents have correctly

pointed out that having found the IB more attractive
V

than the State Police Service they cane to IB aid thsy/
FVOir ^

cannot^stake a claim on the ground that had they

remained in their parent department they would have

been promoted earlierlThe option to go back to their '

parent department was always open to them but having

come to , and continued in IB their claim as to

what position they would have reached in their

parent department is not tenablej

7. mey mention here that in the Judgment

dated 3i.UJi91 in OA 710/89 Hi:^alni Vs/ UOI i others,
which is subsequent to the Judgment in MJiitra's

caseCSupra) and is also a Division Bench Judgment,
and also relates to the Intelligence Bureau, it has

categorically been held that as long as an officer ^
remains on dejutation, he has no claim for seniorit^
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1*1 tl* raidc .ha haId in tte iMrrowiag dapartnafit

as .ha haId ^an on his sabstantiva post in tha

parant dapartnant*

®* luring hearing^ tha applicants* counsal

relied upon tha Hoo'bla Supraae Court's judgment

in M#M#Klragoudar Vs. State of Karnataka & ors-»

1992(1)86# In that case, tha appellant

was selected by the State ^blic Service

Commission and was appointed by the proper

authority# After over 20 years he was made

junior to others on tha plea that he was a local

Candidate and had not been appointed by the proper

authorityj* The Tribunal had agreed with, that
action, but upon appeal the Hon'ble Supreme

Court found the approach fallacious and set aside

the Tribunal's orders and allowed the appealj*
holding that the applicant was entitled to his

earlier seniority,' This ruling does not advance

the claim of the applicants in the 2 OAs before

us becuase not only is it distinguishable on

facts, but nowhere enunciates any legal ratio
which permits the applicants before us to count

their seniority from the date of their initial

appointment as ACE) Gr.'II or a:i9 Gr,I,as tha
case may bej

Another ruling relied upon by
applicants' counsel is Shrl Ram Dutt Vs." UDI &

1987(3) CAT AlSU 479. but that case is
also distinguishable from the present ones before

us not only on facts, but also on point of lawi

In Shri Ram l^t's case, the grievmice of the A

applicant was non-inclusion of certain posts ^
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In the official language service^ as a resiSXt

of which he has denied an opportunity to be

inducted into the seryice^ although others

who were also on deputation like hin, were

later Inducted into that service^ That ruling

also therefor® does not advance the case of

the applicants^

JO.' Yet another ruling relied upon by

applicants' counsel was that of K^adhavan Vs,^

UDI 1987fc) SIR 725 which has also been

discussed in M«t&itra's case^upra). In that case

the Hon'ble Supreme Court while interpreting

the Spacial Police £stablishment CBx.'Staff)

Recruitment Rules^l963 noted that the relevant

rules required that one of the conditions

for eligibility for promotion from DSP to SP

in CBI was •syears service in the grade? The

Hon'ble Supreme Court held that 8 years service in

the grade meant Syears service as DSP and did

not mean from the date of deputation to CBI as

DSP. In other words the period during which an

officer held the post of DSP in the State

Police Service should also be taken into account

for computing the period of 8 years.^

11. This ruling upholds the contents of

OP & T's OM dated 29^«86(suFra) where it talks

of a Govt. servant holding , on the date of

absorption* the same or equivalent post on

regular basis in his parent department* such

regular services could also be taken into account
I

while fixing his seniority upon absorption after
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dep^atlOQ^ ^ tht applicants.tier* not holding

posts of AC^ Gr^ll / ACID Gr1^1 Or equivalent

post In their parent departoent on the dates

they were appointed to those posts in IB, that

ruling does not h elp thenl

i2* The applicants In OA 2151/91 have

referred to the case of Shri N.B.Singh but the

respondents have very frankly adnitted that

the appointoent of Shri N.B.Singh as AC1D«IiCg}

against deputation quota vacancy was done

through iiiadvertance^ It is well settled that

action in contravention of rules through

inadvertance does not give any person serf

enforce able legal right, that such contravention

of rules/instructions should also be extended to

hin. The plea of discrimination can be taken

to enforce what is legally right but not what is

in violation of rules/instructionsj

13. In the result, neither t9A warrants any

judicial interference and both OAs are therefore

dismissed^ No costsH

14. let a copy of this judgment be placed

on the file of No;i735/91.also.^


