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"(Hon'ble Smt, Lakshmi Swaminathan, Member Udicial)

The applicants in these 2 applications,

0.4, Na, 1679/91 and D.A. No, 1971/91 have challenged

the first respondents'(Govt,for short) orders dated

25,2, 1991, 17 7.1991 /27.6.91 and 21 6 1991(Annaxures

jD ,F and H and 0,6 and H respectlvely) in the 2 OlAs,

i By the impugned order dated 25,2,1991, the respondants
‘ihéd fixed the seniority of Respondent No,2, Dr,{(frs.)

" Krishna Daswal so as to place her in the seniority

list of Assistant Professor of Physiology &s on

' 1.1.1983 above ths applicants in the 2 D.is,
~ Consedquently, Govt, also appointed the sscond

respondent as Associate Professor u,e.f. 1.1,1953

and placedher above the applicants, by the order
two
dated 21,6.1991. The other/ . impugned orders deated

17.7.1991 and 27.6,1991 are the orders by uhich the

 raspondents rejected their representations against

this fixation in the seniority list, Since these tuwo
applicat ions are on similar facts and also raise

similar issues, they have been dealt with together,
2. Briefly statad the facts are that bath the -

applicants are working as Agsociate Professors(N.f.5.5)

jn the speciality of Physiology in the teaching sube

cadre of the Central Health Service.Both the applicants
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had been appointed substantively in the Spscialist

Grade 1I in the Central Health Service by order dated

10,11.80, O, (frs, JKrishna Chakraborty as({ggturers)

%"y w.e.f. 17.8.72 ard Dz, (Mrs, Pritinder Kaur
WeBefo. 147473, They were uworking.as Lecturers in Maulana
fzad Medical College and Lady Hardings edicsl College,New
Delhi respectively, when they were considerad by the OPC
on 3,4,80 and promoted to the post of Assistant Professorg
.1,/ | : o '
: by order dated 23,4,80 and they joined the postsof Assistant
Professors of Physiclogy on 24;4.80. They have then been

appointed as Associaste Professors in the speciality of’

Physiology from 1,1.83 and grantsd non-functional selection ' .

grade from 22,5.89,

3, In the saniorit%AiSt of Associate Professors
‘ - as on 1,1.91, the applicants were shown at S1.Nos.4 and 5 in
N . the speciality of Physiology while Respandent No.2 Dr, (firs, )

krishna Beguwal was p'lacéd at S1, NO.B(&nneXUre B in

0.A, 1971/91 .= for the éake of convenience the
annexurés in 0.A, 19?1/91 are hereafter referred .
to, unlass otherwis's mentioned).‘ By the impugned
order.dated 25,2,914 the respondents disposed of ths

representation of Respondent No,2 by holding
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that the latter will be placed at S1l.No.4 belou

Dr.V.Srinivasan, who had also been rscommendad by

" the UPSC from the same pansl and sbove the tuo

applicants, Subssguently, the resﬁondents also

passed the impugned order dated 21.6.,91 in which they
have éxplained tHat since Respondent No.2, namely
Dr.(Mrs.)Krishna Deswal, was appointed to ths post of
Assis£ant P :oPQSSQr of Physiology w.s.f,30.9,.81 on thé
bas is of intervieus hsld ih the UPSC on 19,.,6.79, ths
applicants, Dr.(Mrs)Kfishna Chakr=borty and

Dr.Mrs Pritinder Kaur, who uére appointed as'

Assistéht Pquassors oﬁ Physiology By promotion w.e,f,
24.4,80 based on the OPC hald on 3.4.87 had %o bs
placed balouw her on tKa principle of seniority that
candidates recruited on the basis of earlier
salecticp"uould‘be senior to those recommsndsd on

the basis of a subseguwent selection, so they have givan
respondent No.2 a senior raqk to fhe appliéants in the
seniority list of Assistant P rofessors in the
Spaciélity of Physiology. Consequently, respondént No.2
Dr(Mrs)Krishna Desual was also given the post of

Associate Professor of Physiology w.e.f.4.1,83, The

applicants! representations against the aforesaid orders

H
hava also besn rejected. Haence this 0.4, in which ths

1
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applicants have sought quashing of the orders dated

25,2.91 and 21.6,91 and restoration of their seniority

positian in the seniority list of Assistant Professorg
as on 1.4.84; iie, senior to Respondent No,2, The
applicants had alsc clzimed Fo;éinterim direction to
stay the operation of the impugned order dated 25,2,91.
The Tribunal vide order dated 27,8,91 had directed that
if Respondent No,1 makes any promotion af the applicants
or Respondent No,2 to the higher post it shall be

subject ta the outcome of the 0.7,

4, The applicants have challenged the impugned

-main
orders on the. following /grounds:-

i) That they have not been given a show .cause notice
before their seniority was changed which is

against the principles of natural justice., They

rely on the judgemént of K&, Sheperd's case,
(1987(4) SCC 431)

ii) They draw the attention to the seniority-ldst
qf Assistant Professors as on 1.4,84(#nnexure C)
in which the applicants have besen shoun at S1,Nag
2 and 3 whereas Respondent No.2 has besn shown

at S1,Ng,4, 1In the seniorit%ﬁist of Associate

}55/ Professors as on.1,3,90, the applicants have

i
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again bean shoun at 3.No.4 and 5 whereas
respondent No.2 has been shoun at S1.No.6.

The applicants, therefore, contend that after
such a long delay, the action of thes respondents
in changing the seniority list is bad as it
also unsettles the settlsd position and is
violative of their rights, They also refer to
the sarlier reply givén by tha respondents

on 2/4th April, 1982(Ann$25) in which it is
stated that the seniority is assigned on the
basis of the date of recommendation of the UPSC,

Thié, according to the applicants means that

/(Rnn.éz) in which she Respondent No.2's representation of 21,.10.81/

ar - has been rejected, They rely on a number

of judgments, namely, Markendey Sinah vs,

M.L.Bhannot - 1989(1) SLI 1923 E,V,0, Warrier

vs., State of Kerala, 1986(1) SLI 52 and_Bhsy %ar

& others vs, Haryana State Slectricity Bgard,

1. had sgught clarifications
kz// with regard to h
seniority
A

1993(5)SC 185,

- The lesarned counsel for the applicants, Shri Ajit

Puddisary, rslying on the judgment of the Supreme

~Court in Markendey Singh's Casg(suora) contends that the

action of the rBSpoﬁdénts is bad in law as no
shouw-cause notice was given to them befors their
seniority'uas adversaly affacted by the impunned
orders, Further, hz submits that the order dated
2/4,4,82 issued by the respondents states that
tha seniority in the Specialist Grade II of the

Central Health Servics is assigned on the basis

of th2 date of recommendation of the UPSC uwhich
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in the case of Respondent No,2 they state is 26.4.80.
-salves '

The applicants them/. Jjoined the post of Assistant

Professor on 24.4,80 and since Respondent No.2 had

been given an offer of appointment only on 26,4,80,

the latter cannol in any case takg precedence in

seniority over them. They 2lso rely on ths fact
that Respondznt. No,2 actually joined the post of
Agsistant Professor only on 13,9.581 i.e. after

more than 17 months of the offer and according
. /in tha circumstances
to DP&AR's 0,M. No,9/23/71-Estt, (D) dated 6.6,78,/

her seniority has to be depressed to the date of
joining and 4n any cese below the applicants- promotses
who had joined the serviée much earlier on 24,4,.80.

The appliL‘:ant‘s submit thet fm:the @bsenca of rules,
these 1978 ingtructinng of.ROREL are bidding and

and Respondent No.Z.cannot say that she is not aware

of it,

-

. . . -mc
5. The appllcants)relylng on the decisionof the Suprgf Court

in Bhey Ram Sharma & Others Vs, Haryana State Electrici@z

Board(1993(5) 5C 189 submit that in determining the
is
inter-se seniority, what is relevant/the date of

entry in the service and in the case of the applicants

they Were in service as Mssistant Professors much

before Respondent No, 2, therefore, they should rightly

to
continua/remain senior to Respondent Ng, 2,
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6. Replies have been filed on behslf of Respondents

No.1 and 2, Respondent No,1-4n-their reply have
admitted that the applicants have joined the Central
vHealth Service as Hssistant Professors on 24,4,80,
Thay coﬁtend thét the date of joining the service

is not relevant in the fixatisn of seniority in the
particular facts of the case. They submit that

according to the}principles of seniority candidatss
recruited on the basis of an earlier selecticn would
be senior to those recommended on the basis of a
subgsequent sselection, Both Respondents 1 and 2 have
stated thét 2 posts of #ssistant Professorg of Physiology
fell uacant'afound 1978, The applicants in both these gy
.. BeAs,,who were at that time working as Lecturers szp
New

Physiology in/DelhiHoepitals were selected and offered
the said postg but both of them declined the offer as
these postS were posts of Assistant Professor of
Physiology at JIPMER, Pondiche.ry, H#As per the then
relevant CH3 Rules 1953, the posis were to be filled up

: failing which
on the recommendations of the DPC /L - if no suitable
officer is available for promotion, the vacancies uwere
to be filled up by direct recruitment, fccordingly,
gﬁen the applicants decliﬁédvthé,promo§i§n~posts-as
Assistant Professor, ResgondeAt,No.1 édvertiseq;these poste

on 14,90.78 for direct recruitment through UPSC, The



intervigws for the direct recruitment posts

were held om 19,6,79 in which Respondant Ng,2

besn interviewsd alonguwith others, HResponden

stztes thst perhaps both the applicants had not
sven cpplied far the sazid posts uhich were
advert ised, On the basis of intervisuw held by

tha UFPSC on 17,6,79, ane Br,VY, Srinivasan was

placed first in the sslect list and Or, (Ms, iVesna
P P

Ay

& @2t number 2, Thereafter uhen the respondents

cr

Meh
finally cancglled Br, (Mg, jVeena Wéhta’sﬂoffer on
31.3,80, 2s she did not join the pogt, they offered
it to Respondent No,2 who wés third in the select
list. on 04,5,80 which shs joined on 30.9.81 i.e.

about 16 months later,

7. the @pplicanis uUere selected by the LEC held
on 5.4.680 to fill up tus cther vacancies whigh iTose

e . n L . ., .
“espondent N.,1 the seniority of a candidate uho

hes besn salected by &n sarlier selection which in

this case ws 19,6,79 and B3 placed in the reserve -

panel of th

[#1]
[9)]

il

elect 1list, will rank higher than a

person uho has been selected by a subsequent DPC
selection held an 3,4,80 to fill up the

v a G 1 hirh 3
CeNc les sHich also arcse later. T‘hey I‘Ely
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on paras 2.1 and 2,4,1 of the Bepartment of Personnel,
Public Grisvances and Pensions 0.0, No,22011/7/86-

Estt(D) dated 3,7,86, The relevant portionscf these
paragraphs praovide as follouwsé-

"2 .., - The relative seniority of all direct
recruits is determined by the order of merit in
which they are selected for such appointment on

the recommendations of the UPSC ar other selecting

authority, persons appointed as 2 result of an

earlier selection being senior to those appointed
as a result of a subsequent Selection,

"2,4,1 - The relative seniority of diréct recruits

and of promotees shail bs determined according to

the rotation of vacamcies between direct recruits and

promotees which shall be based on ths quota of
vacancies reserved for direct recruitment and

promot ion respectively in the Recruitment Rules."

(gqphasis added)
8, Shri €, Hari Shanker, the learned counsel for
Respondent No,2 also submits that since Respondsnt Npo,2
has been placed in the waiting list at number 3 in ths
selection held by the UPSC on 17,6,79, when Or,(Mrs.)Veene
Mehta who was atS1,No,2 of the select list declined,
Res pondent No,2 is entitled to get that seniority, Apart

from this, the applicants in the 2 0.As. have been

selected for vacancies which argse after 1979 by the DOPC
held on 3,4,80, He relies on the judgement of the Supreme

Court in Dr, A,R, Sirgar Vs, State of U.P. and others
(2) SCC 734)

{ 1993 Spppl
fi/%/ Lln %lCh Biatﬁough. the appointment of the appellant\as a




direct recruit could be made several ysars after
‘ that
his selection, the court heldjfon equity as well as
under the provisions of the ;alevant rules, he
was entitled to p ésnioﬁity over the respondents
: that the ‘auestion
who uerg not selected, He also submits/whether
the principles of nétural just ice hgve besen complied
with or not depends on the facts and circumstances
of each parficular case ( see Ravi S, Naik Vé. uol
and others 199 Suppl) (2) SCC 641, B.K, Gopal
Vs, HMT - (1994) (7) SLR 710) The learned counsel
submits that thare has been no Qiolation of the
principigs of natural justice in this case as alleged
by thg applicanfs. Respondent No.2 had been
throughout vigilant in making the.ﬁepresentations
to Respondent N0;1 regarding her p;acement in the
seniority}ist even'befo£g she joined the service,.
"T-hereafter by the order.dated 2/4,4,82
rQSpondents had stated that with reéard to her repre-
sentation dated 21.10.81(Annexure 22) she had been
assigned the seniority on the basis of the date of

recommendation of the UPSC (Annexuré 25), His

submiss ion is that -the date of recommendation of the

N the
UPSC relates to/panel as draun up by thg UPSC as
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a result of interviews held on 19.6.79 and not tha

the relevant date of racommendation is 25,4,1960 as

.contendad by the applicants, This also impliss that

her representation has not besn rejescted in 1982,
According to Shri Hari Shanker, the learnad counsel,

the Government have correctly fixed her seniority in

the teaching cadre based on the dates of selection

and he submitslthat the date of joiping is not
material. He also submits-that there was no quastion
of giving show cause notice to the applicants bacausse
the respondents have correctly fixed the seniority in
accordance with rules and instructions and no prejudice
has bezen caused ta tha applicants, \

9, Wz have carefully considarad tha _argumeants of

the learned counsel for the parti=s, the plsadings,

the rslevant case law and the racords,

10, The main issue which has bean raised here is
uhethér a parson appointad to an sarlier vacancy, caa
claim s=2niority gver a parson appoinfed to a later
vacancy though the'Former uagﬁappointed on a later
date than the latter. Tuo posts of Assistant
Professors fell vacant in 1978 at Pandicherry, The
applicants were selscted by promotion to bz aopointed
to thase posts. They daclined the offer. Thersfors

- Ty

direct recruitmant had to he rasorted to. The nosts
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ware advertised on 14,10.1978., Respondent No.2. and
others were interviewed by the U.P.S.Cs on 19.6.79,
For obviags reasans, ths applicantg did not annly
for appointment to thesé Vacencies, as they had
already rejected the offar of Dromotéon nade to
them., The second respondent's néme.uas third in
ths panel praspar=d hy the U.P:S.C. Hence, hervname
was not recommendsd by the U.P.S.D;in the first
list, When the person recommendéd at the sacond
place{Dr.) Ms Vesra Mehta) backed out, har offaf of
appaintment was cancelled on 31,3,80. It was then
that the UePo.S.Cs forwardad on 26,4, 30 thersecond
respondent’'s name to Government who sent ths offer .-
to her on 4,5,80. Before this dats, the apnlicants
wera salectad on 3.4.80 by a DPC to tuo other‘vacanci@s .

They had assumed charge on 24.4,80,

1. In order to consider the issue on a conceptual

basis, we may assume that, on raceipt of ths of far of

appointnent the second respondent joined the post within

a reasaonable period, say on 1.6.80, The guestion is
uhstHer the second respondsnt will bs placed junior
to the applicants because she joined ths post on a
later date or Qhether the second rESpoHdént_has a

right to be olaced above ths applicants becsuse she

was (i) selected in respect of a2 vacancy whigh arose
/
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before ths vacanéies to which the appliCanﬁs Wware
appointed; (ii) har selection against this vacancy
took place on 19,6,79 when the U.P.S,.C, intervieusd

her and hreDared.tha panel,
12; - There is a general principle that appointeas

to earlisr vacanciss will be senior to appointess to
later vacanciss., 1t is this principle which has besn
given recognition in the DOPT eircular dated 3.7.86

A /’ . from which relevant axtracts have been reproducad

! , vzt .
in para 7 abovgudlrect recruits of an earlier

selsction will enbloc be seniotd ‘to dirsct recruits

of ‘a later selection. This principle has baen
. o :
. . . s 4 .
incorporated in other service rules also, A similar

principle operates when the posts are to-be fillad
. .

up both by promotion and by direct recruitment in

/

,,
—h

fixed proportions. There may ba a quota of, say,

" P

1:1, This means that the vacanciss will be recorded
in a roster, so that the Vacancies can be fillad up

alternately by promotees and dirasct recruits, In

the normal course,

if appointments are made an tlne

the 1nter ~Se~Seniority will bs based on the dates gof

appointment, which in turn‘will Correspond to the

Quota-rota rule,

13, However,

\ there ars 1nstanﬁ9=uhere sfeps for
)5%5 ' selectlng dlrect racr
e \ .

u1ts to bhe appointed tp the dipact
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recruit quota vacancias were taken long after the
vacancies had arisen. In tha meanwhile, the szlectinn
of personé for promotion to vaczncies to ba fillad
up in the promotion quota had bsen made and they had
also assumed charge of thase posts, Ultimately,

when the direct recruits came to b2 s=lected and
appointed after couple of y;ars and they uere glac;d
in the slots raserved for thaem against the direct
racruit quota; there was a hea#-burning among the
promotees that parsons who joined much later tHan
them ueré placad senior to then, It is this major
daviation from the guota rota rule of filling

up vacanciss and determining seniority that was
deprecated by the éuDreme Caurt in G;S. Lambga v,

Union of India (1985 ) 2 SCC 604 in the follouwing

words $

"The disturhing foature is that when direct
recruitmant willbe made at som= future date
after June 30,1983, the first vacant olacs
at 5r.No,170 would be assigned to tha first
im the 1list of direct recruits and even
though he woulc sntar the service for the
first time somewhare after June 30,1983 ,hs
would be sanior to the departmental oromotee
holding a substantive post at Sr.No,171 Sh,
D.3, Goel from February 2,1978 and he would
also bz ssnior to a racruit from the soures

- of limited comoestitive axamination recruited

‘ on Naovenber 13, 1979 and nlaced in the
seniority list at Sr.No,172, one Shri
Gurcharan 3,3ingh, It would be advantagsnus
to recall hers that the 2liqibility criterion
for appearing at a compstitive examination %o
be he}d by Union Public 3arvice Commision for
dirsct recruitmant as per Rule 20 of 1964

. Rules would be in accordance with the requ-
/)ﬁg' lations made from timsz to time bv the "
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Governmant in consultation with the Union
Public Service Commission wheraver such
consultation is necassary., The requlations
wers not raferred to in thz courss of hearing
of these petitions, But if the criterion was
to bs a graduate's degree then anyone

. appearing at a competitive examination after .
June 1983 soon aftsrp graduation may not have
passsd HSC aexaminstion in 1976 or 1978 and
yet the departmental promotezes of that year
would be junior to such a schonlian., This is
the net outcome of seniority rule being
based on rotation of vacancies available to
each source and the quota not being filled
in from time to time when the vacanciss ocour, "

14, That is not the situation yhich obtains hare,
The vacanciss arose in 1978, The édverﬁisemeqt'uas
}\/yi | issued on,14.1D.1978. ;ntervieUS_took place on
- 1946,1979, A pan=l was preoared.on thatldate in
which the apolicant's name was incluaed. As thare
were only two vacanciass the first tuo names on the
éanel wera sent to Government on 29.6,79. Th2 pearson
first in ths panel Dr;V.Srinivasan‘joined on 10,7.79.
The‘sscond person in the panal Ms Vsana Mehta
declined ﬁha of fer in'march, 1980, Hence, an the
v \ request of Govefnment, U.P.S.C, sent the name of tha
second respondent to Govermmant on 26.4,80, as she
E{ Wwas third in the pansl, In this background,ue
are of ths viasu that the apmointmené of the second
respondesnt relates _.to the selection made in June,1979

and she will be seniar to the apolicants selacted by

the DPC in ‘April, 19s0,

15, Thig is precisely the advice given by the
DOPT when the Tepresentation of the second resoord ent
dated 17.1.1991 (Hnnexure_ZﬁlgF raply of second

. .
respondeny) was raferred to that Departmant as saan
. R ) 27

from the record croduced by ths Ministry, Extpact

%%i? of that advice is as follous:

IIIIIIIIIIIIIII...l.......-.......IIIIIIII---;_‘
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%4, The question is houw sanlority should
be fixed bwtusan tha candidats
recommandad from the reserve pansl an
» 26.4.50 and those uho wars salected by
the UPL on 3.4.80 and joined on 24.4.80,
According to the principle of seniority,
candidates recruited on ths hasis of an
- earlier selection would be senior ko
thoses recommended on the basis of 13
subsaguent selsction. But this prineciple
appliss to fixation of seniority batueen
those selacted by thz same mzthod,Here,
‘the earlier zelection was made by direct
recruitment and the subsenusnt selentinn
by the OPC. Zven in this case, the same
principle should apply. Tha seniprity of
a_candidate racommendsd from the rasorve
Bpanel is determined on_thz hagis nf the
oriainal_dats of salection, uWhirh was
! 19,6,79 in_this case. Since tha salaction
by DPC was mads _subseguently an 3,4.80,
/ to Fill upg vecancizs which arose subse~
0 ) " guentlv, ths candidate recommended from
the reservs nanel on_ths basis of the
earlier selaction should be treated as
senior drresosctive of ths actual data

L * - ')e R X .
of TQiDlnG‘.'(Emphasis add ed)

~ ot

This was aporoved by the Joint Secretaryéfstablishment)

of that Minigtry,

16, This example would be mors telling if ue
\“.v . . . .
e assuzme that the first person in tha rangl i,2, Or,
v VeSrinivasan, himself joined on say 1.5.80,1i,2,

after the applicants joined on 24,4,80, Tt uill bse
highly inequitous to place Dr.V,Srinivasan halowy

the applicants on this qround, when Hs has.boen

selected on an earlier date and time was taken g

join the post,

17, We have also sesn the judgment of thas
The

Suprame Court i 2 -
SopEe t in Eﬁﬁl*ﬁémwgﬁgrm@w¢ Ors viHaryana State

=
e ——

reliad

flectricity Bgard & ’
‘Unpmn

ors.{sunra) uhich has basn

)7 By the applicant
Jéé pp ants, In that Case, the Court hgqg held

. - |
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that ® the date of ﬁntgring in thae sarvice® is
- ' ars
rslevant. The facts in thls case/that pursuant
te an earlier advertisemsnt dated 30.6.1967, the
appellants wers appointsd as Bséistant Enqinaerg
TClaaa-II by an order dated 18.4,1969 w.c.f. 1.1.1969
after cémpletion of the appranticeshié as Apprentice
Engineer(Electrical) § whereas ths raspondants

were appointed to the posts of Aséistant ﬁnqinaers
Class Il in pursuance of a latm7‘ advartisement

datgd 14-7-1968, betu=an October and Décamber,

1968 i.e. before 1.1,1969. Ths tun appointmants

are ;pparedtly not comoarable; For the fFirst
advertisement of 30-6-1967 provided‘that tha persons
shgll have to undergo apprentics traiﬁinq for

g monthé or for such psriod as thg Board ﬁay decide
aﬁd extaqded upto a maxinum of 3 years and only
ther=after they will be'appdinted as Assistant
Enginsars. 1In oFFer.éF appaintment, it was diﬁferent.
It is provided for und:r901ng oﬁn year aopran+1ce5h1p,
which can be extended by ths Bpard., Apparently,

;n regard to tha\sacond aduertisemént, thare was

no stipulation reqardin@ undarqoiqi apnrenticeghip
t;aininq and persons saslected Qere straiéhtauay

appointed as AZs, The applicants did not complets

}QL//tha apprenflceshlp in flme. Apparently that was
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extendad., Hence they becams sligihle for appointmant
as AEsonly on 1.1.,1969., It is on thess sp=2cial
facts that decision was rander=d in 'this casse.

One cannot sav uvhat the decision would have

/ )
been if the applicants completed the mandatory
apprenticeship course within the tims prescribed

N 4
and y3t bscame ALs, only after the respondents

i.e.-uhethar in_sugh a casg also the rsspondents
would have been trsatad as ssnior to the applicants
though tha latter wers ssl=ctad on thae basis of

an =zarli-=r aduertisémsnt. It is also not clear
whather the Govt.of Harvana had issuad any
instructions comparable to the 0.M. datsd 3.9,1306

of the DOP&T referrad to in para 7. Therafore,

the facts of ths presant 0A are distinguishable

and the ratio of the debision of thse Subrsma Court

in Bhsy Ram's case will not apply.

18, What remains to be considersd is
whethsr the saniority of the second respondent

should be deprsssed, as shsa joined vary lats gn 70, 9.
w the offar was givan,

i.a,about 17months aFtep The Mini istry has 2xplainad
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that they waré in correspondence in regard to the

second respondant's case. This is made clear in the

4

reply of the 2nd respondent also, The Army authoritiss
wrote last to the Ministry on 1?.5;1981 and took up
the case of the sscond respondent's reli=f on 29,7,81
(Aqnexures 13 and 15 to reply of R=2), Ye ara of the

visw that the explanation given by the first rssoondant

in -0A-1971/91 in regard to groAd(Z}, which reads
as follousy, has to bz accepted:

"E. As per O0.M, No,9/23/71-Estt,D,datad
6.6.1978 guoted by the apnlicant,the
seniority aof the candidate concarnad
gets depressed only in case whare after
lapsing, the offer af appointment is
raevived in consultation with the UPSC,

In such tases, ths seniority of the
candidate is fixed helow thosa who

have already joinad the nost eoncernsd
within the prescribed period of 9 months,
In ths case of Raspondent No,2 houwsver,
tha offer of appointment to the nost of

. Assistant Professor was naver cancalled

¥ of lapsed bacausz the amatter had rsmained

Y ' under correspondencs rejarding her pay=-

L fixation, senlority and reslaasa from AFMC,
| ’ Pune, whars she was working at that tims.
‘( She joinaed the post of Assistant Professor

\ of Physiolaogy, JIPMER, Pondichsary on
30-9-1981 after being razlieved from AFMC,
PUNE, ®

19. That lzaves only the guestion of natural
) . . ! ¥

justice. In our visw this cannot be gressaed too far by
the applicants, If they were really aggrisved by ths
unilateral dacision takon by the raspondents without
notice to theam, the proper course uas to obtain writs
and cartiorarageinst the raespondznbts to quash the order
and to give them a notice bsfore any furthsr action was

)}%/ taken or to sesk a writ of prohibition against ths

[
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raeopening of the seniority =matter after such a long

-71 -

delay. Instead, both the applicants preferred a

reprasantation on 26,4,1991 tn which they sought %o

‘point out how the impugnad order was bad, In our viay,

when once this representation was made on merits, the
applicants cannot taks recourse to thz proecsdural
infirmity to challenge the impugned orders, In the

circumstances, the judgments in K¢R, Shepherd's cass

(supra) and [larkendey Singh's case(supra) will not

~assist the applicants, ' -

20.- The appiicants do not have a case' that
because aof this late rsvision of the relative
seniority, some of ths benafits which had beon 7iven

to tham, when they were treated as senia? tb respondent

2 are now be2ing snatched away - No reli=f has heen

. sought on this ground, If any such prayer had been

made that would have -been considerad sympathetically,

21, In the result we find no good grounds

ad V2.~

justifying interference in the ma‘*e€,+ne annlications

are thereforse, dismissed., Ng ordar as to costs,
<’ \

pat et U If¢
(Smt.Lakshmi Suaminathan) (NLY, Krlaé

Membar (3J)
14
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Acting Chairman
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