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Shrx Shy dm Osyal, husband »f the applicant Joined
as Fitter Khallasi in the .%rthern RaUway ani in the course
the ti« get premetien as SS Fitter. He allotted the

floil>,.ay quarter .i.36 FSarai Rohiila, Delhi, .^ich is still
in occupation ef the ,,plicant by an interim a- r-oy an interim direction dt.26.7
interim direction is t. the e„ect that the '
-..ssessed trem the said quarter. Shri Shyam bai. at.re said

iO.ii.i987 as acase ,f hurnin, i„ b., ,,,,,
•^"oyan Hesprtal. ,Me„ Delhi. The applic antjf iie<^OA 24.7.1991

V9.ta.ndedandthea..e-1-tt.n „as Filed en i3...i992. Shri Shyam bai e i
las- /•ni.ai, e mo levee riaving behind the applicaot- 'h

' " 1""^ sonsnarelyRakesh Kumar, Mukecth ur *'' '""Kesh Ku.mar, ManeJ Kumar and Sunil Kum

o
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22 years, 21 years, 7 years and 5 years respectively «n the

date the applicatian,. The girevanos ®f the applicant is

that the ^plicant has r»t been ^ven c©tipassienate

appeintment and further the settlement dues such as Pjrovident

Fund, gratuity er even family, pension of her late husband

has not been paid. She his also the grievance ef a threat

©f evictisn from the Railv.ay accomm©Qatien in the possession

of the family since the time of the Railway errpleyes, which

was allotted to her late husband. In this application under

Section 19 of the Administrative Tribunals Act, 1995, tte

applicant has sought for grant of the following reliefs

(a) That this Hon'ble Tribunal may be pleased to quash
the inpugned order dt. Anne xure A-l issued by
respondent N© .3.

(b) That the Hon'ble Tribunal may be pleased to direct
the respondent to offer appointment to the pplicant
t© a suitable post in Delhi area, even by

/creating a sups rnumery post l>-f tte vacancy be not
available, in keeping with the dictum of Supreme
b.®urt in the cases of Sushma Gosain and Ors. Versus
Unien ef India and Phoolwati Vs .Union of India.

(c) That the settlement dues of the late husband ©f the
applicant be released forthwith.

(d) That the normal assessed rent ©f the quarter be made
applicable and recovered from the applicant and
quarter be regularised in accordance with the extant
rules and sniers ^plicable in such similar cases
©X cerrpassionate appointments.

(e) That the impugned order Anne xure A-il perportinq
ipplicdnt 3 husband removal from service be ina void

qurshed ifid her late husband be deemed
7^ service until his death on
-l-vJ#J.-L oO r 0

(f) That as a consequence te the app© intment ef
applic ant or her son an r.nmn .

(g) That the cost ®f the suit incl .dinq examol .rv mcH

(h) Any other or further consequential relief as this
honourable Tribunal may dee^m fit and properir^^the

cumstances aranted.
/
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2. The brief facts af the case are that the <iecea\ed emplayee

Shri Shyam Lai, husband «f the ipplicant v;as transferred ta

Locashed, Hanuman Garh, Bikaner divisian by the ©rder dt.3 .9.1975

and he resumed his duties there ®n 6.11.1975. He was praceeded

with a departmental enquiry and aemerandum ®f charge sheet in standard

farm .5 under Rule 9 af the Railway Servants (Discipline and i^pei)

Rules, 1963 was issued an 22.6.1975 with a statement af article of

charge that Shri Shy am Lai, Fitter remained unauthorisedly absent

fr®m 1.4.1976 te 22.5.1976^ he cammitted a breach af Rule 3(l)(2)

f the Railway Servants (Canduct) Rules, 1966 which awunts

ta seriaus miscenduct. In the incutatian ©f misccnduct annexed

ta the mema af chargesheet it is stated that he remained absenting

himself fram 12.12.1975 ta 2 2.5.1976. In the list af dacume.its ta

be Belied against him was a canplaint af Loca Fareman, Hanuman

Garh dt.23.5.1976 and the list ©f witnesses included Lac© Fareman

and his dealing clerk. On the findings af ex parte enquiry, said

Shri Shyam Lai was removed fr©m service w.e.f. 2.10.1977 vide

arder dt.3/8 September, 1977. It appears fr®m the recard that

the delinquent deceased emplayee, Shri Shyam Lai did net participate

in the enquiry nar he filed any reply to the memarandum af charge-

sheet issued against him. He was alsa issued a show—cause Notice

far inpasing praposed punishment dt. 28.12.1976 to v\hich

na reply was filed. Deceased Shri Shyam Lai had alsa

nat preferred any appe al against the said order. After his
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remeval from service, the payment ©f PF dues amaunting t«

Rs .843 v/as arranged vide CX)-7Me .0304694 dt .22.12.1977, but

the deceased refused to receive the payment. The bonus

amount ©f Rs.3,263 was withheld for realisation ef Government

dues on account ©f rent, electricity charges etc. f©r the

Railway quarter in ©ccupatien siroB 26.1.1976. Even

after his removal from service, the deceased ernplsyee did net

vacate the Railv^ay quarter and he expired ©n 10.11.1987

The quarter, js daid above, is still in thyoccup ation ©f

the i^pl ic ant and he r|f amily .

3. The case of the applicant is that the ^jplicant was

never infermed about any disciplinary pr©ceedings against

him during his life time n©r he was served by any ©rder

©f remeval from service and also he has not been paid any

retirement settlement dues after his death. On the basis ©f

this, the applicant hsjs prayed for the grant of the reliefs

afore said.

The respondents contested this applicatien and took the

plea that the present ^^plication is hopelessly barred by time.

Further it is stated that the applicant in he r original

un=imended application has concealed many facts and has n©t ceme

with clean hands. The order impagned in the^arlier application

©• ©5 • • •



is dated 4.6.1989 (Annexure Al) viiich was issued t© the

applicant for vacation ®f the quarter No .L-36 F Loco

Sarai Rtthilla Colony and she was asked to vacate the
/

quarter within 15 days otherwise proceedings under the

'provisions ©f Public Premises (Eviction ©f Unauthorised

Occupants) Act, 1971 will be drawn against her. A sum

of Rs.15518 .75 as arre ar of rent/damages w.e ,f . 26.1.1976 t®

31.5.1989 was also ordered to be deposited by the applicant.

The unamended application was filed in July, 1991 and thus

it was beyend the|peri©d ©f limitation provided under

Section 21 of the Administrative Tribunals Act, 1985. After

amendment ©f the OA, the respondents have also contested

the ^plicationon the ground that after removal from

service w.e .f. 2.10.1977 by the ©rder dt .3/8 September, 1977

(Annexure Rl), the ^plicant has n© case either f©r

Conpassionate ^pointnent of ©re of her sons ®r for

retention of the Railway quarter. It is further stated that

iX) settltunent dues are due to be paid to the deceased

employee. It is further stated that the applicant has n©

right t© challenge the order of removal in the anended OA

after such a long time. Thus it is|stated that the applicant
is !"i©t entitled t© any relief.

5. Vfe have heard the learned ceunsel for beth the p„tis
at length and haw also seen the departmental fUe sf tte

L
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enquiry preceedings against the applicant, as said above.

The first contention af the learned counsel for the

c^plleant is that the deceased enployee was .nat precesded

in
against/_^ny departrnental enquiry which is not correct. W6

have seen the departmental file ard also seen the charge sheet

vhich was sent by registered post to the (applicant. The

enquiry was conducted by the Enquiry Officer. The Enquiry

Officer was tSinpointed by the lette r d t .15.10.1976 . The

Enquiry Officer als© s®nt a registered acknowledgement due

letter to the delinquent, but that was returned back having

the, indoresment that the said employee is net traceable at his

residence. The Enquiry Officer recorded the statement and

gave the finding in the enq.jiry report dt.2.12.1976. The

finding of the Enquiry Officer is as follows

"after having careful cqnsideration of the evidence ©n

JfcV .nw thi dt.22.6.1976 proved,
cinro oq again unauthorisedly absent
JkT up-to-date. Hence it is suggertedth t he may please be taken up urrier QAR.*

This Enquiry Officer's repsrt dt.2.12.1976 was accepted by
OME and further ordered that a show cause :^otice may be
given te the party for remaval frem service. The sh,wucaus.
notice was issued en 22.12.1976 a^ sent by thef:egistered pest.
Thus the proceedings of the enquiry cannot be faulted with
er any material particulars, a challenge to the re«val
order in the ameraled 0.h filed in 1-992 is ohly hopelessly
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barred by tiire , but also it is net epen^to the applicant to

challenge the same as the applicant has net even preferred

an appe al ner himself assailed the same order before

his death on I0.11.l9ff7. Here it may be pointed out that in

the death certificate igiied by the applicant herself

(Antiexure A3, p-32), the occipation of the spplicant is shown

as business. In view ©f this feet, we find that there is n©

occasien now open to the applicant ta assail the said order

of removal from service. The applicant has concealed all

these facts in her application. The opplicant als# has nst

come with clean hands. The fact of removal from service

is further established by the fact that the delinquent

enployee was issued a payment ©rder ©f Fs .832 through a

cheque which he refused t© accept and to substantiate -Wiis

fact, the respondents have filed the document along with the

counter te show the refusal by the applicant (An>-*?xure R5,

P-J.3 te the counter to the amended application). Besides this

the Accounts Officer has als® given the details ©f the dues @f

PF account available to the ^plleant in the prescribed form

in the Merr^ dt.i7.6.19aO (Annexure H4) . Ther^ is a.nother

document of intimation ©f Pr,,,ident Fu.nl deposited, which
IS dated 1.12.1977, sharing the smeunt ©f bonus of

1^.3,263 and the subscription ©ffthefapplicant in the PF Account
as ns.863 (Anr.exure R3). Ail these dccun^nts go to show

that the deceased eaployee was duly removed from service and
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his se t'tlsnaen't dues v»^re prepared accerding to t!^ rules and it

is the fault ©f thepeceased enployee himselffthat he has r®t

accepted the due amount at proper time . The centention ®f

the learned counsel f©r the applicant, therefore, that the

settlement dues have net been paid is not at all substantiated

and stands fully rebutted.

6. The learned counsel for the applicant, howe yer, argued

that had the ^plicant been removed from service, then the

applicant vvould not have been issued the pass for medical

check-up at Qelhi v\hich he filed as An lexure Ai4 at p-96 ©f

the paper book. The date of jeurney this is shown as

3.11.1977 and return therein is also shown as 3.11.1977.

The learned ceunssx for the applicant also argued that since

the applicant was reiroved w.e.f. 2.10.1977 and according t©

the rules v\hen the applicant has reported sick, then it was

the Medical Officer I^charge, Lai Garh, Bikaner wh© has

issued Railway pass to the applicant for his check-up at

NewOelhi ho^ital on medical ground. This argument, there fa

does net show that the applicant was stUl in service ©n that

date. Even if far the sake of argument, it is accepted, ther

is n®1ihing on record to sh©w that tte applicant has worked

anyv^ere from 1977 to r^rye-nber 1987 when he expired. Thus th

fact is fully established that the applicant was chargesheete<
uoder Rule 9 of -Gisc 1ni i rw na a t —*iuiscjpiine ard Appeal Rules, 1963 and an

order of his removal from qptrom servace was passed against him.

vie ^
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' The ipplicant, the re f© re, has :

no case for appointment on compassienate grourd ©n the basis

of the Railway Board* s circular 84.11^35 dt.13 .4.1985

(Annexure AiO) . A conpassionate appointment to the ward of

a Railway enrployee can only be gran-ed when such Railway

employee dies in harness. That is not the case here. The

applicant died his ©wn death and s© it cannat be said that

the 4)plicant died in harness vhile in service because he

had already been removed from service w.e.f. 2.10.1977.

8. The learned counsel for the applicant al s© argued^on

magnanimity andfmercy that the deceased employee has committed

suicide and needs a synpathetic c©nsideratien and in this

connection, the learned counsel has referred to a" decision

of the Principal Bench in OA 113^91 decided on 5,12.1991

(Mrs.Kami a 8. Ors. Vs. LDI)» The facts of that Case are

totally different. In that case, the Bench has held that

there was no exparte enquiry held against the deceased

enrployee, while in the present case the departmental file

goe s a long way to shaw that every atte.mpt was made to

serve the applicant with the charge sheet a«ri also another time

by the show cause notice dt.22.12.1976 before passirg the
©jTcl© r of ^®nioVisX from tu.^ •tram service. The cemraunicatien «« addressed

to the applicant under registered
vwiich was returned

unserved.

E '«n taking a br©ader view of the matter, the jppi
ic ant

• • oXO • • 0
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has lived f©r 10 years after this renoval arder and at ne

peint of time he has made any representation either before
administration or assailed the sart^ before the corrpetent ^

court and in fact the death certificate filed by the ^olicant |

v^hich is duly signed by the applicant herself shews that the
at the time ©f his death ^ 4. r

deceased enployee had/^he ©ccirpation of business and not ©t

service und the address of the deceased is shown U36 FLoco shed,

i.e., the present quarter occupied by the ^plicant- The

applicant cannot resile vliat ^ has already stated st the

time of the death @f her husband on i0.ii.l9B7.

iO. The learned counsel for the respondents hes relied ®n

the authority ©f State of Punjab Vs. Qurdev Singh, reported in

Judgement Today 1991 Part-3 SG p-465 as veil as on the case

of S.S.Rathore Vs. State ©f M.P., AIR 1990 SC p-iO that the

limitation has to be seen even in service matters. In the

facts of this case, the challenge to the order ©f removal is

hopelessly barred by limitation as given under Section 2l(i)

of the Administrative Tribunals Act, 1985.

11. The learned counsel for the applicant ©n the question

of limitation has also referred to the decision of the Apex

^urt in the case of State ©f Kerala Vs. Kuppusvvamy Gownler,

reported in AIR 1987 SC 1353 and referred t© the observation

made by the Loj^dship in parj-4, "v^en substantial justice

(3. and technical ins'ruotions are fitted against each other
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i^cause of substantial justice deserves t© be preferred^ fer

the ether side claim to h^ve vested right in injustice beinq

dene because ©f n©n deliberate delay.* It is further

argued by the learned counsel that their Lerdships als®

observed, "That there is n© presurn^tion that the delay is

occasiered deliberately ©r ®n account of culpable negligence

or on account ©f malafides. A litigant does net stand t®

benefit by resorting t© delay. In fact he runs a serious

risk. It my St be graced-that judiciary is rejected

not on account ©f its sower t© legalise injustice ©n technical

groun s, but because it is capable of removing injustice and

is expected to d@ s® ." The reference to the aforesaid

judgement -is totally out ©f context. In the present case,

the widow ®f the deceased enrpleyee hdS assailed his removal

from service in 1977 and she has come with total ignorance

@f such order though the evidence filed by the respondents

documentary as v^ll as by way ©f reply to the OA that the

deceased ennployee very well knew in his life time that he is

re m® re on the rolls ©f the resp®nde-nts, i.e., in service.

and his final settlement dues—CPF etc. were n©t ®nly calculated

but they v^re offered t© be paid to the deceased employee,

though he refused t© icept the same. In such a situation,

the authority cited by the learned cgunsel has n© application

t© the present case. The learned counsel for the applicant

also referred to the authority of Om Prakash Sharma Vs. S-cate

of reported in AIR 1991 SG p-424 where the Hon'ble



Supreme Ceurt ©bserved,"Having heard the counsel ®f both

the sides and perused the records, vfi are of the view that

despite delay, this is a matter v^ich requires investigation.*

The authority also does not apply to the facts of the

present case at all. For the reasons already stated above,

there is no right available to the ^plicant, i.e., the

widow of the deceased enployee t© assail an order ©f

removal of her husband after 10 years v*hen her husband in his

own life time did not assail the^same . The applicant has

utterly failed t© ejqDlain as to v\here her husband, remained

after his transfer to Hanuman Garh in Bikaner Division focem

1975 ©nwardi and in the death certificate, tte vocation

©f the deceased enpleyee is recorded ss business. The

gontention ®f the learned counsel for theapplicant that the

Railway administratien was mentally torturing the deceased

enployee and ultimately he committed suicide is not borne

out from the facts on record and it is clear afterthought

by way ef amending the application in 1992 ©n the basis of

the authority ©f the c ase of Mrs .Kami a S. Ors. Vs. UDI

(OA 1132/91} decided on 5.12.1991. The applicant, therefore,

has no case for assailino the ©rdej^of removal of her husband

and ais© there is no case ©f condonation of delay in the

particular circumstances of the case.

12. The. learned counsel has also referred to the decision

of Pheolwati Vs. LDl, AIR 1991 SG 469 and ©n the case of

•.«13 ..,
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Shushma G®sai Vs. Union ©f India, AIR i98^SC 1976 vhich

lay down the law on the i^peintnnent ®n cenpassionate grounds

t@ mitigate the hardship •£ the family an account ofthe

death of the enployee in harness. The applicant h as no case

of compassionate appointment at all as the deceased employee

did not die in harr^ss.

13. Taking all these facts into account and in the

circumstances of the case, we are of the considered view that

the present application is totally devoid of merit and is

dismissed-le aving the parties t© bear their own costs.

O. ICk ...
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(J .P . SHARM^ X
a£;vber (j) a.93

• V.

) •, %


