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Hen'ble Shri P.C. Jain, Member (A)

le aving behing the gpplics

IN THE CENTRAL ADMINISTRAT IVE TRIBUNAL
PRINCIPAL BENGH, NEWIELHI
*® »

0.A. N0.1678/91 DATE OF DECISION 4 05,02.1988

Smt. Lakshmi Devi .. .Aoplic ant
8 Vs ‘
Unienef India & Ors. i ..R§5penddnts
CORAM ' -

Hon'ble Shri J.P. Sharma, Member (J)

-

For the Applicant «..Shri R.K. Belan

For the Bespendents : -..Shri R.L. Dhawan

JUDGE VE NT _
(DEL IVERED BY HON'BLE SHRI J.P. SHARMA, MEMBER (J)

Late Shri Shyam Dayal, husband of the zppplicant jeined
as Fitter Khallasi in the Ne rthern Reilway ard in the course ¢

the time get premetien 3s SS Fitter. He was alletted the

Rallway quarter No.L-36 F Sarai Rehilis, Delhi, which is stil]

7

in eccupatison of the Pplicant by an interim directien dt. 26 T
Interlm direction is tg the effect that the applicant be not

.dlspossessed frem the said quarter. Shm Shyam Lal, afomsaid

died en 10.1} 1987 as a case of burning in Lek Nayak Jaj Prakas

3 this

N i
8rayan Hespital, Neyw Delhi. The appllcaanlledLOA on 24 7.19‘91‘

and thig dpplicatien was subse quently get amended zng the amende
appllcatlon was filed en 13, 4.1552. Shri Shy am Lal, employee &,;
MNywidow zrd four sons namely

Rake sh Kumar, Muyke sh Kumar, Mane j Kumgr

and Suyni] Kumar aéﬁ




22 years, 21 years, 7 years and 5 ye arsl respectively en the
date ef the ajplicatien. The girevance ef the gpplicant is
that the applicant has net been given cempassienate
sppeintment and further the settlement dues such as Prevident
Fund, gratuity er even family pensien of Her late husband

has net been paid. She has alse the grievance of z threat

ef evictien frem the Railway accommedatien in the pessession

of the family since the time ef the Railway empleyee, which
was alletted te her late husband. In this applicatien under

Section 19 of the Administrative Tribunals Act, 1985, the
spplicant has seught fer grant ef the fellewing reliefs :-

(a) That this Hon'ble Tribunal may be pleased te guash
the impugned erder dt. Anne xure A-1 issued by
re spondent Np .3,

(b} That the Hon'ble Tribunsl may be pleased to direct
the respendent to effer gppointment te thé pplicant
to a suitable pest in Delhi area, even by

‘[n creating a supernurery pest &f the vacancy be net
availgble, in keeping with the dictum ef Sup reme
Court in the cases of Sushma Gesain and Ors. Versus
Unien ¢f Igdia and Pheolwati Vs.Union ef India.

(c) That the settlement dues of the 1ate husband ef the
applicant be released forthwith.

(d) That the nermal assessed rent of the quarter be made

- applicable and recevered frem the gplicant and
quarter be regularised in accerdance with the extant
rules s1d srders goplicable in such simil ar Cases
of compassionate appointments.

(e) That the impugned srder Anrexure A-ll parperting
plicent's husband remeval from service be ing wo id
abinitic be gusshed end her late husband be deemed

¢e centinue in service until his degth en
10.11.87.

(f) That as a censequence te¢ the gppeintment eof

gpplicant or her sen en compassicnate ape intment
inte Railway service, the Railway accommedatien may

be regularised in fawour of Compassienate Acpeintee, .

(g) That the cest of the su
may be awarded in fawveu
the respendents. :

it including eéxamplary ceo st
r of the gplicant as gainst

(h) Any ether or further
hensurable Tribunal m

circumstance s of the

L

Censéquential relief as this
ay deem fit and proper in the

case may alse be granted.
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2. The brief facts of the case are that the decealed empleyee
Shri Shyam Lal, husband Qf the applicant was transferred te
Leceshed, Hanuman Garh, Bikaner divisien by the erder dt.3 .9.1‘975
and he resumed his duties there en 6.11.1975. He was preceeded

with a departmental enquiry and memersndum of chargesheet in stand ard

form 1.5 under Rule 9 of the Railway Servants (Discipline and Aoped)

Rules, 1968 was issued en 22.6.1975 with a statement ef article of

charge that Shri Shyam Lal, Fitter remained unsautherisedly absent
frem 1.4.1976 te 22.5.1976, he cemmitted a breach of Rule 3(1)(2) |
of the Railway Servants (Cenduct) Rules, 1966 which ameunts

te serieus miscenduct. In the imputatien ef miscenduct  anne xed

te the meme eof chargesheet it is stated that he remained absenting
himself frem 12.12.1975 te 22.5.1976. In the list ef decumeits te )

be pelied against him was a cemplaint ef Loce Fereman, Hanuman

Garh dt.23.5.1976 and the 1ist of witnesses included Lece Fereman

a.nd his dealing clerk. On the findings ef ex parte enquiry, said

Shri Shyam Lal was remeved frem service w.e.f. 2.10.1977 vide
erder dt.3/8 September, 1977. It appears frem the recerd that

the delinquent dece ased empliyee, Shri Shyam Lal did net particip ate

in the enguiry ner he filed any reply to the memerandum ef ch arge-
sheet issued against him. He was alse issued a shew-cause Seotice
fer impesing prepesed punishment dt. 28.12.1976 te which

ne reply was filed. Deceased Shri Shyam Lal had alse

net preferred any appeal against the said erder. After his

L
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remepval from service, the payment of PF dues ameunting te
n:.843 was arranged vide CO-7Ne .C304694 dt.22.12.1977, but
the deceased refused to receive the payment. The benus

amount ef 3 .3,263 was withheld for realisation ef Geve rnment

dues on acceunt ef rent, eléctricity charges etc. for the

Railway quarter in eccupatisn sime 26.1.1976. Even

after his remeval frem service, the deceasad empleyee did net
vacate the Railway quarter and he expired en 10.11.1987.

The guarter, as daid abeve, is ;till in thq'eccupation of

the gpplicant and he r)f amily .

. Tﬁe case of tﬁe applicant is that the a;)piicant was
never infermed abeut any disciplinary preceedings against
him during his life time ner he was served by any erder
of remeval from service and alse he has net been paid any
retirement settlement dues after his death. On'the basis of

this, the aplicant has prayed fer the grant of the reliefs

aforesaid.

4. The respendents centested this applicatien and teck the

plea that the present application is hepelessly barred by time.

Further it is stated that the gpplicant in her eriginal

‘'uname nded gpplication has conce aled many facts and has net come

with clean hands. The order impugned in ﬁ)e}earlier q:;plic»atitn
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is dated 4.6.1989 (Anm*ure Al) vhich wés issued te the
applicant for vacatien ef the quarter No.L-35 F Loce
Sarai Rghilla Coleny and she was asked to vaeate the
quarter within 15 days etherwise preceedings under the
previsi@/ns of Public Premises (Eviction of Unautherised
Occupants) Act, 1971 will be drawn against her. A sum

of %.15518.75 as arrear of rent/damages w.e.f. 26.1.1976 teo

. 31.5.1989 was alsc erdered to be depesited by the applicant.

The unaménded gpplicatien was filed in July, 1991 and thus

it was beyend thefperied of limitation previded under

Section 2l of the Administrative Tribunals Act, 1985. After

amendment of the OA, the respondents have alse cente sted

the application on the ground that after removal frem

se rvice w.e.f. 2.1C.1977 by the order dt .3,48._September, 1977
(Annexure Rl), the applicant has ne case either fer
Compassionate appointment of ore of her sons or for
retevntién of the Railway quarter. It is further stated that
n settlement dues are due to be paid to the de ce ased
empleyee. It is further stated that the ap@licant hés ne
right te challenge the erder of removal in the ame nded UA

after such a len‘g time. Thus it is\stated that the gpplicant

is net entitled to any relief. X

5. W have heard the learned counsel for beth the parties

at length and haw alse seen the departmental file of t"e

b




enquiry preceedings against the applicant, as said abeve.
The first contentien of the learned counsel for the
applicant is that the deceased empleyee was not precezded

in | e
against/any departmental enquiry which is net cerrect. Ve
have seen the dep artmental file arl also seen the chargesheet
which was sent by registered pest to jthe gpplicant. The
enquiry was cenducted by the Enquiry Officer. The Enquiry

Officer was appointed by the letter dt.15.10.1976. The

Enquiry Officer a2lse sent a registered ackrowledgeme nt due
letter to the delinquent, but that was returned back having

the @nderesment that the said empleyee is met tracesble at his

residence. The Enquiry Officer recerded the statement and
geve the finding in the enquiry repert dt.2.12.1976. The
finding of the Enquiry Officer is as follows :-

"After having careful ‘consideratisn of the evidence an
recerd, I hereby find that the charges framed by
AVE/BKN ¢ide his No .p /727 E/SL/F dt.22.6.1976 preved.
Net eonly this, but he Hs aJain unautherisedly absent
since 23.6.1976 to up-to-date. Hence it is suggested
‘tht he may please be taken up under DAR.®

This Enquiry Officer's repert dt.2.12.1976 was accepted by
OME and further ¢rdered that a shew cause ~otice may be

given te the party for remeval from service. The shew=-C ause

netice was issued on 22.12.1976 and sent by the'registeied pest-i

Thus the preceedings of the enquiry cannet be faulted with
er any . material particulars. A challenge tg¢ the reme val

order in the gmended CA filed in 1992 is net only hepele ssly

‘L\ ‘ ..“.7...
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barred by time, but alse it is net - epen to the gpplicant te
challenge the same as the gplicant has net even preferred

an appzal ner himself assailed the same order e fore
his death en 10.11.1997. Here it may ke peinted eut that in

the death certificate Biled by the aplicant herself
(Annexure A3, p-32), the eccupatieon of the gpplicant is shewn
@s business. In view of this fact, we find that there is ne
eccasien new epen te tte goplicant ts assail the said erder
of Temeval from service. The applicant has cencealed all
these facts in her gpplicatien. The gpplicant alse has net
come with clean hands. The fact of remeval from servibe

is further establl.s&.ned by the faét that the delinqgent

empleyee was issued a payment erder of 3.832 through a2

cheque which he refused to accept and te substantigte this

fact, the respondents have filed the document aleng with the

counter to shew the refusal by the @plicant (Anrexure RS,
‘P13 to the ceunter te¢ the amended gplicatien). Besides this,

" the Acceunts Officer has alse given the details of the dues of

PF account available to the splicant in the prescribed fom

in the Memeo dt.17.6.1980C {Anre xure R4). There is another

decument of intimation of Pre vident Furd depesited, which

is dated 1.12.1977, shaing the ameunt of beonus of

3,263 and the subscription ef(the(appl icant in the PF Account

as %.863 (Anne xure R3). All these decuments go to shaow

that the deceased employee was duly remeved from service and

L oo uBies s
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his settlement dues were prepared accerding tc tle rules and it
is the fault of thefdeceased employee himselffthat he has net

accepted the due amount at preper time. The cententien ef
the learned ceunsel fer the gspplicant, therefere, that the
settlement dues have net been paid is net at all substantiated

and stands fully rebutted.

6. The learned ceunsel for the goplicant, hewe er, argued
that had the gplicant been removed from service, then the
_applicant would net have been issued the pass fer medical
check-up st Delhi vhich he filed as Anexure Al4 at p-96 of
‘the paper beek. The date of jeurney inl{:his is shown as

3.11.1977 and return therein is alse shewn as 3.11.1977.

The le arned counsel for the gplicant alse argwed that since

the gpplicant was remeved w.e .f. 2.10.1977 and according te

the rules when the applicant has reperted sick, the n it was

the Medical Officer I charge, Lal Garh, Bikarer whe has

issued RallWay pass te the gpplicant for his check-up at
New Delhl hospital on medical greund. This argument, ‘there fore,

dees net show that the applicant was still in service on that

date. Even if fer tt sake of argument, it is accepted, there

is nething on recerd to show that the spplicant has w rked
|

anywhere from 1977 to November 1987 when he expired. Thus this

fact is fully established that the applicant was chargesheefed

under Rule 9 of Discipling ard Appe al Rules, 1968 and an

order of his removal from service was passed against him,

L
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- The = applicent, therefere, has

ne case fer appeintment en compassienate greund en the pasis
of the Railway Beard's circulaer B&.112/8% dt.18.4.1985

(Ance xure AlO). A compassionate sppointment to the ward of |
a Railway empleyee can enly be gran.ed when such Railway
empl‘ayee dies in harness. That is net the casg here. The
applicant died his own death and so it cannet be said that
the gpplicant died in harness vhilé in service becguse he

had 3lready been remeged from serv'ice w.e.f. 2.10.1977.

S

A ' 8. The le arred counsel for the gpplicant d se argued.en .
magnanimity andme rcy that the deceased empleyee has committed
suicide and needs a sympathetic cons_ide'ratj_en and in this

connectien, the learred counsel has referred teo a decisien 4

of the Principal Bench in OA 1132/ decided on 5.12.1991

‘_‘ ; (Mrs.Kamla & Ors. Vs. WI), The facts of that Case are
'} ; tetally different. In that case, the Bench haé held that

there was 7@ exparte enquiry te 1d against the deceased

errplayée, while in the prese nt caée the departmental file

ge€s a leng way to show that every attempt was made te q
serve tt;e applicant with the Chargesheet aml alse angther time 1

i

by the show cause ngtice dt.22.12.1976 before passim the

The cemmunic ation was addressed 1

!
\

erder of removal from service.

te the gpplic ant under registered ALl , wiich iwas re il

unserWdo

9. Ewen taking

L

@ broeder view of the matter, the applicant




has lived for 10 years after t‘dis renoval erder and at ne

pe in{: of time he hzs mede any representatien either before

administratien er assailed the same be fore the competent

ceurtf shd in fact the death certificate filed by the apolicant

which is duly signed by theapplicant herself shews that the
at the time of his desth
dece ased employee had the eccupatien ef business and not ef

service and the address of the dece ased is shown L-36 F Loceshed,

i.e., the present quarter eccupied by the gpplicant. The

L applicant cannet resile what gp has already stated &t the

time of the death of her husbend en 10.11.1987.

" 10. The learned counsel for the respendents has relied en

the autherity of State of Punjab Vs. Gurdev Singh, reported in
» Judgement Teday 1991 Part-3 SC p-465 as wvell as en the case
of S.S.Rathore Vs. State of M.P., AIR 1990 SC p-10 that the

) limitatien has te be seen even in service matters. In the

facts of this case, the challenge to the erder of rem@vél is
hepelessly barred by limitatien as given under Sectien 2L(1)

of the Administrative Tribunals Act, 1985.

11: - The learned counsel for the gspplicant eon the questien

of limitatien has alse referred tc the decisien eof the Apex

CQourt in the case of State ¢f Kerala Vs. Kuppuswamy Gewnler, |
reperted in AIR 1987 SC 1353 and referred to the ebservaticn

made by the Leddship in pars4, "Wwhen substantial justice

: ?MM\,«LM’
L- and technical imsteuetiens are fitted against each other

sevilides
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le mecause of substantial justice deserves te be preferred, fer

the other side claim to have vested right in injustice being
done because of nen deliberate delay." It is further

arqued by the learned ceunsel that their Lerdships alse

observed, "That there is no presumption that the delay is
eccasiened deliberately er en account of culpsble negl ige nce

or on account of malafides. A litigant dees net stand te

bere fit by reserting te delay. In fact he runs a serieus

risk. It must be grasped- that judiciary is respected
net on acceunt ef its sewer te legalise injustice én technical
groun-s, but because it is cepable of remeving injustice and

is expected to de se." The reference to the aforesaid

judgement is totally out ef centext. In the present case,
the widow of the dece ased empleyee has assailed his remeval
from service in 1977 and she has come with tetal igneran;:e
of such erder though tﬁe evidence filed by the respendents
decumentary as well as by way ef reply to the OA th;at the

dece ased empleyee very well knew in his life time that he is

no mere on the 1rells ef the respendents, i.e., in service,

and his final settlement dues-CPF etc. were not enly calcul ated,
but they were effered to be paid to the deceased empleyee,

theugh he refused to zcept the same. In such a situatien,
the autherity cited by the learned ceunsel has ne applicatien
te the present case. The learned c;unsel for the gspplicant
alse referred to the autherity ef Om Prakash Sharma vs. S;‘-ate
of MP, reperted in AIR 1991 SG p-424 where the Hon'ble

L
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Supreme Ceurt ebserved,"Having heard the counsel ef be th

the sides and perused the recerds, we are of the view that

'deSpi.te delay, this is a matter which requires i_nvestigatien."
The autherity alse dees ret apply te the f;cts of the
present case at all. For the reasons already stated above,
there is ne right available te the applicant, i.e., the
widow of the deceased empleyee te assail anerder of

removal of her husband after 10 years when her husband in his

own life time did net assail the/samel The aplicant has

utterly failed te explain as to vwhere her husband remained

after his transfer te Hanum;n Garh in Bikarer Divisien faem
1975 enwards and in the de ath certificate, thke wvecatien

ef the deceased empleyee is recerded zs business. The

- gententien of the learned counsel fer thegpplicant that the
Railway &dministratien was mentally terturing the deceased

empleyee and ultimately he cemmitted suicide is net berne
eut frem the facts en recerd and it is clear aftertheught

by way ef amending the applicatien in 1992 en the basis ef
the auf.herity of thec ase of Mrs;Kamla & Ors. Vs. DI

(oA 1;32/91) decided on 5.12.1991. The appl icant,r th;exefore,

has ne Case for assailing the erdefof remeval ef her husband

and alse there is ne case of cendenation of delay in the

particular circumgtances of the case.

12. The learned ceunsel has alse referred to the decisien

of Pheslwati Vs. WOI, AIR 1991 SC 469 and en the case ef

L‘ - ve ekl g




Shushma Gesal Vs. Unien of India, AIR 198ASC 1976 which
lay down the law en the gppeintment en cempassienate grounds

te mitigate the hardship ef the family en acceunt efthe

" death of the empleyee in harness. The applicant has ne c ase

of compassienaste gpointment at all as the deceased empleyee

did net die in harness.

13 Taklog 2} these facts iite” acceunt 4ud o

circumstances of the case, we are of the mnsidered view that

the present gpplicatien is tetally dewveid of merit and is

dismissed leaving the parties te bear their ewn cests.

(J .. SHARMA) - (P .c JA ‘uﬁg
MEMBER (J) WU. 2.9 . VEMBER (a)



