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CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH

0.2,ND, 1655/31

Hon'ble Shri A.V,Haridasan, Vice-Chairman(3J)
Hon'ble "Shri R.K.Ahooja, Member(A)

el t‘{{:“\,\)\,w\,v
New Delhi, this (b[{-dey of Becemberd, 1597

Shri 8.5.,Dayz) -

s/o Ch. Siri Chand ‘
Ex=Supsrintendent of Centrzl Excise
Central Excise Collcctargtc

Chandigarh _ .
R/o 150, Munirka Enclave
NEW DELHI = 110 067. oes Applicent

(By Shri R.P.Oberoi, Advecate)
Vs,

kﬁ) 1o Unien of India through
Secretary

Ministry of Finance
Department of Revenue
Central Secretzriat
North Bleck

NEW DELHI - 110 001,

2, Union Public Service Commissicn
through Secretary
Unicn Bublic Service Commissicn
Oholpur House
NEW DELHI - 110 001,

N

3. Collectar of Central Excise
Chandigarh, eoe Respondents

(By Shri R.R.Bharati, Advocate)

DR OER
Hon'ble Shri R.K.Ahooja, Membsr(A)

The applicent, who is working as Superintendent
of Central Excise, Group 'B* post was preceeded against
on the follewing charges{Annexure 11):

ARTICLE = I3 That the Applicant was in possession of
: assets(moveable & immoveable) dispropertimnszie
to his known scurces of income ta the tuns
of Rs, 143,136,900 and thus exhibited lack of
integrity and conntravened preovisions of Rule
3(1)(i) of the CCS (Conduct) Rules, 1964,

ARTICLE= Il2 That the Applicant failed to repart to and did
' + not obtain permission of the compe tent authority
r:garding the undermentioned trsnsaction of
property and thereby contravened Rule 18(2) and {2
of the CC3 (Conduct) Rules 1964 t-

(1) He purchased a Bajaj Chetak Schoster Na, DEN
4093 against Fore ign Exchange on 2547, 1960,
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~ (i) He imported a *National Air-conditioner
and paid a Custems duty of Rs.850/= on
22.9.1984.
(1ii) His wife purchased @ plot measuring
202,5 Sq. Yrds. with construction thereon at
N-161, Gautam Nagar, New Delhi, for a sum
of RS. 19'500/- on 1012.19’78«
2, The enguiry authority held that Article-I of the
charge was proved to the extent of Re.62,240.03 as
disproportionate assets and Article - I1 of the charge
proﬁed partly to the extent that the applicant failed to
\' H
intimate the gift of *National' Air Conditioner from hie
inelaws, as per wules,  Agreeing with the findings of the
Inquiring Authority, Disciplinary Authority, i,e, the ‘

Collector of Central Excise, Chandigarh passed an order

‘ dated 04.05,1985 (Annexure V) removing the applicant from’

service, The applicent preferred an appeal dated 4.5.1989 to

the President of India which was referred by the Government

~of India to the Union Public Service Commission which gave

their findings and advice on 22.3.1991(Annexure VI1), The

UPSC found -the applicant in possession of assets disproportionats

to the extent of Rs,27,604,15 znd this be ing Qithin the range
DFV1O% of his total income cbncluded that the Articls of
charge was not conclusively proved against the applicant,
Regerding Article~II, the UPSC held that the charge was not
praﬁed in respect of first two'transactions. Agogreeing ith
the observation of the UPSC, the President passed the
impugned orcer dated 21.6,1531(Annexure 1) modifying the
penalty of ‘R@moval from Service! to that of ‘compulsory
retirement®s  The applicant claims that the imﬁﬁgnad

order is bad in law since the UPSC exonerated him from the
bk

' first charge of disproportionate assets abziwdesms relied ofh the

third part of second charge(Article II(1ii) on which he hag
already besn exonerated by the disciplinary authority,

Coni:d.. oo\uoz/‘-



.
v

The applicant alleges that he was given no opportunity
to defend himself against the finding of the UPSC in

respect of part iil of the second charge snd essse this

.was not part of his appeal before the President since

the enquiry officer had already exenerated him of

this part of the charge,

3e Ye have heard the counsel on both sides. The
leamned counsel for applicant has teken us through the
report of the enquiry officer as well as the advice

-

tendered by the UPSC, W& has dilated at lemgth regarding

the cenclusion of the Inqurin; ffficer cn the question of

the purchase of a plet by his wife measuring 202.5 3q.

Yds, for the sum of Rs,19,500/-. He pointed out thst the
Inquiring Officer had concluded that the sale of the plot
was not proved and this conclusion had been scceptad by

the Disciplinary Authority in para ? of his order(Annexure AY)
Gn the other hand, the UPSC had expressed the opinion that
while charges Article II(i) and (ii) were not proved,

charge {iii} regarding purchase of plot bs held to be proved,
He submitted that the appeal was against the adverse
conclusions resched by the Inquiring Dfficer and the
disciplinary authority and not against the conclusions

which wers in favour of the applicant., The imposition of
penalty of the basis of those charges which were held not
proved by the enquiry authorlity as well as the disciplinary
authority meant that the applicant was deprived of an
opporthﬂity to appeal against the same, There was thus
denial of natural jﬁstice. In case the appellate authority
deffered with Lhe disciplinary authority then an opportunity

should have been afforded to the applicant to defend himself.
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bo We have carefully considered the pleadinéé and
arguments on both sidés. The first question can be
summarily disposed of as it relates to the apprec iat ion

of the evidence before the enguiry officepr, Basad on

that evidence the @nquiry>officer.came to certain
cenclusions and the UPSC came to different conclusions,

The Tribunal cannot nbw inject itc own appreciation

since it is not an appellate authority, It is settled

lay as held by the Supreme Court in Union of Igﬁgg Vs,
KeVoPerumal, 1996{(4) SC 603 that themTribunal is not the
appellate authority over the department. The only

question before us therefore, is whether reliance plasced

by the appellate authority on the sdvice of the UPSC has

lead to the denial of naturasl justice to the applicant,

fule 27 of £CS (CCA) Rules, 1965 deals with the consideration
of an appeal., Jub-zule 2 thereof provides that in the case

6? an appeal against an order imposing any of the penaltges
specified under Rule 11 or enhancing any penalty impesed under

the said rules, the appellate authority shall considepi-

Rule 27(2) (a)uhether the procedure laig down in these rules
has been complied with and if not, wbether such
non=compliance has regulted in the violation
of any provisions of the Constitution of India
or in the failure of justice;

(b)uhether the findings of the disciplinary authori:
are warranted by the evidence on the record; and

(c)uhether the penalty or the enmhance penalty
imposed is adegquate, inadequate or severe;

and psse oOrders i

(i)confirming, enhancing, reducing, or setting
aside the penalty;

or

(ii)remitiing the case to the authority which
imposed or enhanced the penalty or to any
other authority with such direction as it
may deem fit in the circumstances of these
cases$

Contdees.5/=



e

2

provided thatte

(1) the commission shaly hs consulted in all caseg
where such consultation is necessarys

(i1} if such enmhanced penalty wyhich the appaliate
authority proposss tn impose is one of the
penalties specified in clauses (v} to (1)
of Rule 11 and an inquiry under Rule 14 has
not already been held in the case, the
appsliate authority shalil, subject to the
provisions of Rule 19, itself hold such
inquiry or direct that such inquiry be held in
aCcordance with the provisions of Rule 14 and
thereafter, on a comsidsraticn of the
proceedings of such inguiry and mske such
orders as it may deem fits

if the enhanced penalty which the appellate

" authority proposss to impese is one of the
penaltiss specifisd in clauses () to {ix}
of Rule 11 and an inguiry under Rule 14 has
already been held in the case, the appeliate
authority shall, make such orders as it may
desm Tit; and .
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(iv)no order imposing an enhanced psnalty shals be

made in any other case unless the agpallant

has been giwven a reascpable oppertunity, as far

as may be, in accordsnce with the provisions of

Rule 16, of making a representation against such

enhanced penalty,
5. It woula‘be segn that the appeliate adthority
is quits competent, after assessing the evidence on record and
consulting upse to either confirm or emhance, reduce or sebe
aside the penalty, There is no provisien that before doing
s0 any further opportunity is to be provided to the chazged
officer to present his case, The fact hOwéver remains that tﬁe'
appeliate authority has accepted the plsa of the applicant
in respect of the adverse findings agains: him but has held
the other charges of which he had been ascquitted by the
disciplinary authority to be proved against him, The
applicant had no opportunity to explain his case against
such a finding and thersfore has lest an opportunity of
appealigg against the same, In the intersst of matural
justice, such an gpportunity had to be'prauided to the
applicant.- In case the appsllats authority has coms to
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a conslusion that on the evidence esgainst him of chages

which had been established, and we repeat established,

there was a gfound for enhancing the penalty, then no further
cpportunity is réquired to be given to the applicant, Here,
the whble texture of the decision is affected since the
conslusion of the appellate authority is based not on the
charges held to be proved against him by the anquirf officer
and the disciplinary audthority but on a reapprecistion of the
evidence outsids the knowledge of the applicant on matters
-on which he had good reason to concluds were already

settled in his favour,

6. In view of the abowe position, we consider that
the applicant had a right to show cause against the penalty
proposed on the basis of the finding which was not earlier

in his knowledge, Accordingly, wé setwaside the order of
thé appellate authority And direct that a show cause notice
be given te the applicant in respect of charges now held

by the appellate authority to be proved against the applicant
and only thersafter the appellate authority shall pass the
final orders. We further direct that shou cadse notice be

- .given to the applicant within one {fnth from the date of
L L U e Qs
receipt of the aﬁgﬂieaét ly-Lg—zbﬁ;aaéigg:

7o "The OA is accordingly disposed of, Parties

i
will bear their own costs, /7
c 1

Neaul, /[& W“z-'“
{R.Ke AHEO\.\A (A U HAR IDAS AN)
ME M8 VICE - CHAIRMAN(J)
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