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HON »BLE PIR. S.Ro AOIGE® REWBER (A)

HON »BLE OR. A, WEDAVALLIo RERBER (3)

Q

Shri Chander Bhaop
Osnstablo;
No. 160/NOi, r :
pjayur \Ahajpp
New OolHii^ »• ®

(By Advbcatej Shri R.P. RADU)

VERSUS

Union of Indiajjirough ihe
Cbtnmissioner of f^licos
Police Hgrsop Indraprastha Estatoo
Neu Delhi.' 0 0.

(By Advocate: Shri B.S. Qbsrol
proxy cotrasel far ^ri Anoop Bagai)

APPLICANT

RE^ON DENTS

O.A. 1527/91
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^ ri Pto hin der sin gh „
Qjnsto N3«840/N0|>
Uillo & PD. Khera t^bsTp
Nou Oelhi»11007 3. *.0

(By advocate: Siri RoL. Sethi)

VERSUS

APPLICANT

O Union of India through the
QDiRmissioner of Policop
Police Hqrso9 I.P. Eatatop
Neu Delhi. 0.0 RESPONDENTS

(By Advocate: ^ri B.S. Obsroi
proxy counsel for Shri Anoop Bagai)

3UDGRENT

BY HDN'BLE RR. S.R. ADIGE# RERBER (A)

As tho facts and points of lay in theso t^ 0«As

are similarp thsy are being di^osed of by thio

common ju dgm en t.
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2« In ttiese twe OoAs Oonstablos Chander Bhan and

nobinder Singh hav® impugnad tha Oisciplina^ry

Authority's order dated 12o12o'^0 (Ann»' Ao2)

removing them from aervdco^ which has been t^held

in appeal vide order dated 23/29o4oS1 (AnnpA^I )

%id have prayed for roinstatsment u,e»fo' 12o126^90

with full back uages^

3o Shortly stated both applicants wore suspended

on 16«5o89 and proceeded against d^ap tm en tally

on the charge that while ibey were posted te P«S»

Tiiak Piarg, they detained one Shri A shok Plittai

and his wife at the Plan Singh f^ad/Raj path crossing

^  at about 11,00 p,m'ii on 7,5,89 and the Osnstablos
misbehaved with shri Flittal and his wifoj demanded

RseSOO/o. failing which they threatsied ts book

thenip Si ri Rittal being alone with his wifop end

appr^ending danger ta himself and his wife handed

over Rs.SOo/- to the constables,

I

P \
V ^ Action was initiated on the complaint filod by

^ri Plittai^? As its contents disclosed a cognizsblo

offence, a preliminary inquiry under F^le 15(1)
Delhi Police (P&A^ Rules was conducted in which the

allegation levelled against the applicants wore

prima fade fouid substantiated. Accordingly a o,E,

was ordered in which the E,0, in his findings

dated 8,8,90 held the charges against the applicants

to be proved. Tentatively agreeing with the EoO,»8

findings copies of the same were made vaiiaplg to

the appilean ts and they were asked to give thoir

replies/representaUons if any^ to the same, on
receipt of their repliesp and after giving them an

opportunity of personal hearing, tho disciplinary
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authority imposed the penalty of rano\/al from

service uith immediate effect by the impugned

order d%ted 12»12o90 and further directed that

the period of suspension be treated as not

spent on duty uhich uOs upheld by the appgilate,

authority wide orders dated 23/24,4891 against

uhich these 0 .As have been fileds

5, Ue have heard Shri R,L, Sethi and

9iri n.p, Raju counsel for the applicants, Ije
j

yJ* have also heard Shri B.S« Oberoi, proxy counsel

for Shri AnofiPp Bagaf for the respondaits, ue have

also perused the contents of the dqaar tnai tal

Qj enquiry record uhich uas produced for our

inspection by the respondan ts,and have gone

through the same carefully,

6, The first ground taken is that the

charge sheet and summary of allegations are not

signed/issued by the competent/disciplinary

-s/ authority. This argument is without merit as both

'  the stat^entof charge (Ann,^ A,3) as ugli as the

summary of allegations (Ann,A,4) have beai signed

C? b y Inspector Ram esh Chand and the chargesheet

has also been approved by the OCP (NO) as she has

signed the same,'' The next ground taken is that

t;he allegations/charges were not accompanied by

the list of uitnesses/docum en ts likely to

sustain the ch^ge as required under Rule 1^1

D,P, (P&A) Rules, This ground is also baseless

as the D.E, file.uhich [fis available for our

A
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inspection shous that the list of witnesses/

documents relied «jpon by the prosecution uSs

supplied to the applicants and their receipt

obtainedo The next ground taken that the charge

sheet/summary of allegations is undated^ prepared

and served in a mechanical ysy and without

^plication of mind is also, without merit as the

same are dated and do not betray any lack of

m en tai app 1 i ca tion o

The next ground taken is that this is a

case of mistaken ic^ffitity® The applicant's claim

that they were at Bengali narket at the relevant

time as supported by evidence of ou's 3 & 4o

It is also asserted that the complainant Shri

Ashok Mi ttai had stated during cross-examination

that one of the two constables who had approarfied

them that night had a beardj but neither of the

two applicants have a beardo Furthermore it has

been asserted that there were no witnesses who

^  actually saw the alleged incidento All these

points lie within ths realm of appreciation of

evidence# which wa in the Tribunal, exercising

writ jurisdiction akin to that of the High Qaurt

are precluded from going into,* Appreciation of

evid^ice lies within the domain of an appellate

court, and we are no t a court of appesi^i Suffice

it to say that from a perusal of the f

findings of the Ehquiry officer this is

not a case where there is no evidancso



V)'
/

ground taken is that there has

been a denial of reasonable opportunity to the

applicants to defend themselves; This argument has
no b^sis as it is clear that full opportunity was
provided to the applicants at every stage to defend
themse Ives,^

Next it has been urged that the Enquiry
Officer had cross-examined the witnesses which

vitiated the proceedings.' it must be remembered

that in a bepartmentai enquiry conducted under the
Delhi Police (Punishment & Appeal) Rules, there is no
Presenting Officer and it is permissible for the

to put questions to the witnesses to seek
clarifications and remove ambiguities. From the
perusal of departmental enquiry file which was
produced for our perusal by the respondents, it,
hov,ever, appears that the E.o. has gone far beyond
«te»t mere ly see king c larif ic ations and r emoving

^  ™''^9""tes^ and during questioning the defence witnesses
3 and 4 has put it to them that the evidence they have
tendered , is false, concocted and given with a
view only to save ,the applicants,' Such observations
by the E.O. clearly indicate that the E.o. has
assumed the role of both Judge as as Prosecutor
and did not have an open and objective mind on the
subject.) In this connection, our intention has
been invited to the ruling in Babu Singh VS.- -JOI-
AIR 1986 CAT 195, wherein it has been held that
in a departmental enquiry v/here the E.G. assumes the
role Of Judge as 33 prosecutor, such departmental
-nquiry IS Vitiated, under the circumstances , ,we
have no hesitation in holding that the departmental
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en^quiry against ths two applicants stands vitiated

on the ground/while conducting the enquiry, the
bo/fc

E.O. has as spumed the role of^Judge and Prosecutor,'

10, The next ground taken is that the

Disciplinary Authority's finding is a tentative

one and the applicants could not be punished on

the strength of a tentative decision. Reliance

in this connection has been placed on the judgment

dated 29.'4,'9i in 0,A. No,'81/87 Suresh K'umar Vs,'

UOI. This ground appears to have been urged upon a

misreading on the disciplinary authority's order

dated 12.U2,j90» vVhat had been stated in Para 3 of

the order was that the £.0, submitted his findings

holding the charge proved and tentatively agreeing

v/ith those findings that the copies of the same v^ie

given to the applicants to file a representation,

if any, and on the receipt of representation and

after considering the same, the penalty of removal from

service was inflicted. That does not mean that

the decision to remove the applicants from service

was tentative one. This ground therefore also fails,'

11, The last ground taken is that the copy

of the preliminary en.quiry report was not supplied

to the applicant which has also vitiated the enquiry

proceedings. Reliance in this connection has also

been placed on the Calcutta High Court's ruling

D,G«Das Vs, UOI —1981 (2)SiR 187,' As have already

held that tl^ proceedings against the two applicants

are vitiated on the ground that the E,©. -;vhile

conducting the same assijmed the role of both J>jdge

as well as Prosecutor, v/e do not consider it

necessary to discuss whether the departmental

proceedings, are vitiated on the ground of non-

supply of the preliminary enquiry report also,'
i/f(\
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12.' In the result these two O.As succeed

and are allovjed^ on the ground that the E,0,,
while conducting the departmental proceedings

which resulted in the inflection of the impugned
penalty^ had. assumed the role of both Judge as well
as Prosecutor^and thereby tte departmental

proceedings vie re vitiated,* The impugned orders are

quashed and set aside,- The irespondents will hoviever

'  be free to initiate X denovo enquiry, if so advised,

-vi in v^ich case the period since removal frc®

service of the applicants vA/iH be dealt^as per
rules# applie able J No costs,'

( nSo A,\eDAVALLI ) ( S,R.ADIG3)
ber{J) member (a )
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