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CENTRAL AOMINISTRATIVE TRIBUNAL, PRINCIPAL BENO!

NEW DELHI
. - . A Seph
0.A. Noi 1647 of 1991 o0ateds [/ 1995
HON'BLE MR, S.R. ADIGE, MEMBER (R) -

HON 'BLE DR, R. VEDAVALLI, MEMBER (3) -

shri chander 8hen,

mnstabla,

No o 160/“09 S

mayur vihér, '

New Delhigl XX APPLICANT

(By Advocates shri M.R, RAJU)
VERSUS

Union of Indi2 through the

ommissioner of Police,

police Hqrs., Indréprastha gstatoy
New Delhi. 000

(By Advocete: shri B,S. Gbarei

RESPONDENTS

~ proxy cownsel for shri Anoop Bagai)

0.A. 1527/91

shri Mohinder Singh,

mnsto MQBM/NDQ

Villo & PJJ. Khera D@bero .

Now Delhi=110073, ‘ ' 000 APPLICANT

(8y advocates shri R.L. Sethi)
VERSUS

Union of India through the
Commi ssioner of Police,

Police Hgrs.y; I.P. Estats,
New Delhi, _ , 0o 0 RESPONDEN TS
(By Advocates shri B.S. Oberoi
proxy counsel for shri Anoop Bagei)

JUDGMEN T

BY HON'BLE MR. S.R, ADIGE, MEAMBER (A)

As the Pacts and points of law in theso tw 0.As

are similar, they are being dispoessed of by thio

‘commen Judgman t.
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2, In these two 0.Rs nstableos Chander Bhen and
mobinder Singh heve impugned the pisciplinary
Authority's order dated 1212590 (Ann' A.2)
removing then from service, which has been pheld
in 8ppeal vide erder dated 23/29,4.81 (Rnn;A.1 )
nd have prayed for reinstatenent w.e.f 1212590
with full back wages. |

35 shortly stated both @pplicents woro suspendad
on 16,5.89 and proceeded 28g2ins t depar tmen tally

on the charge that while they were posted o P.S,
Tilak marg, they dotained one Shri A shok Mmittal
and his wife at the Mman..Singh mad/rRej path cros3ing
at about 11.00 p.my on 7,589 and the Dnstablos
misbehaved with shri Mittal and his wifo; demended
Rs500/= Pailing which thay threatened to book

- them, siri Mittel being 2lene with hie uife, end

2pprehending d3nger ta'h:lmsel? and his wife hendod
aver Rs.SUG/a to the constables.

4, Action wae initiated on the compleint filod by
shri mittaly As its contents discloaed 2 cognizeblo
of’fence, a preliminary inquiry undem Rule 15(1)
Delhi Police (P&R) Rules wes conducted in which the
allegation levelled 8gainst the 2pplicants wore
prima facie f‘élmd substan tiated. Accordingly a p,g,

was ordered in éhich the £.0. in his findings
datod 8.8,90 held the diarges 2gainst the 8pplicen ts
to be prevedo Tentatively agresing with the E.0.%s
findings copies of the s2me were mado vaileblg to
the applicants and they were asked to give thoir
repliea/representations if any, to the semo, On
receipt of their replies, end after giving them an
oppertunity of personal hearing, tho disciplinary
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authority imposad the pendl ty of removal f rom
sereice with immediats effect by the impugn ed
order d@ted'12.12.90 and further directed that
the period of suspension be tre3ted 28s not
spent on duty which w8s upheld by the @ppellate.
authority vide orders dated 23/24.4,91 against
tJhid‘l thesa 0.As have been filed.

S, Wwe have heard shri R,L, Sethi and

Siri M.p, RAju counsal for the 8pplicents, e
have 38lso hedrd shri B,S. Oberoi, proxy wmunsel
for shri Anoop Bagai for the respondents. e fiave
also perused the contents of the depar tnen tal
enquiry record which wasg produced for our
1nspect_ion by 'the responden ts and have gone

through the s@me carefully.,

6, The first ground taken ig that the

charge sheet and summary of all ega tions arg not

signed/issued by the competent/disciplinary
au thority. This a@rgument is without merit 8s both .
the statement of charge (Ann, A.3) as well ag the
summary of allegations (Ann.A.4) have been signad
by Inspector Remesh thand and the chargesheet

has al;so been approved by the 0Op (ND) as she hag

signed ths sames The next ground teken is that

© the allegations/charges were not accompenied by

the list of witnaesses/documents likely to
sustéin the charge 2s required under Rule 16/1
D.P. (P&R) Rules. This groﬁnd is alst basgless
as‘ the D.,E, file which 2s available for our
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ingpection shows that the list of ul thesses/
dcuments relied wpon by the prosecution w2s
supplied to the applicanis and their receipt
obtained. The next ground taksh that the charge
sheat/sunmary of allegations is undatad, prepered
and served in a mechanical way and ‘ui thout
application of mind is also without merit 2s the
same 8re d@ted and do not betray any lack of

men tal 8pplication,

7, The next ground taken is that this ig a
c3se of mistaken identity, The @pplicant's claim
that ﬁ'»ey Were at Bengali markpt at the relsvant
time as supported by svidence of py's 3 & 4,

It is @lso asserted that the complainent shri
Ashok Mittal had stated during cross-=examination
that one of the two constables who had 2pproached
then that night had a beard, but neither of the
tuo applicants havg a beard, Furthermore it has
been asserted that there were no witnesses who
actudlly saw the alleged incident, All these
points lie within the realm of appreciation of
evidence, which we in ths Tribunal, exercising
urit jurisdiction akin to that of the High urt
are precluded from going intos Appreciation of
evidence lies within the domain of an appellats
oour't, and we are not @ murt of app eélé suffice
it to sqy that from 8 perusal of the f°
findings of the ghquiry -0f ficer this is

not 2 casg where there is no evidenca,
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8. ~The next ground taken is that there has
been a denial of reasonable opportunity to the
applicants to defend themse lves, This argument has
no basis as it is clear that full opportunity was
provided to the applicants at every stage to defend

themse lves

9. Next it has been urged that the Enquiry
Officer had éross-e£amined the witnesses which
vitiated the proceedings.' Tt must be remembe red
that in a departmental enquiry conducted under the
De lhi Police (Punishment & Appal) Rules, there is no
Presenting Officer and it is pemissible for the
Ef0; to put questions to the witnesses to seek
Clarifications and remove anbiguities, From the
perusal of departmental enquiry file which was
produced for our perysal by the respondents, it,
however, appears that the E,0, has gone far be yond
t;;tlmerely Seeking clarifications and removing
ambiguities, and dufing questioning the defence witnesses
3 and 4 has put it to them that the evidence they have
tendered , is false, concocted and given with a
view only to save jthe applic ants 5u§h obse rvations
by the £,0, Clearly indicate that the E,0, has
assumed the role of both Judge as well as Prosecytor
and did not have an °Pen and objective mind on the
subject,d In this connection, our intentjon has
been invited to the ruling in Baby Singh Vs, UDI-
AIR 1986 CAT 195, wherein it has been held that
in a departmental enquiry where the E.D, assumes the
role of Judge as well as prosecutor, such departmental
enquiry is vitiated.‘Uhdér the circumstances ) We
have no hesitation in holding that the departmental
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enquiry agalqu the two applicants stands vitiated
on the groundﬁwhlle conducting the enquiry, the

' E,O0, has assumed the role ofLJudge and Prosecutor,’

10. ~The next ground taken is that the
Disciplinary Authority{s finding is a tentative
one and the applicants could not be'punished on
the strength of a tentative decision, Reliance

in thls connection has been placed on the judgment
dated 29‘4 91 in 0.A, No,81l/87 Suresh Kumar Vs,
UOI. This ground appears to have been urged upon a
misreading on the disciplinary authority's order
dated 1271299, What had been stated in Para 3 of
the order was that the £,0, submitted his findings

holding the charge proved and tentati\}e ly agreeing

with those findings that the copies of the same were
given to the applicants to file a representation,

if any, and on the receipt of representation and

after considering the same, the penalty of removal from

service was inflicted, That does not mean that
the decision to rehove the applicants from service

was tentative one, This ground therefore also fails,

11. The last ground taken is that the copy

of the preliminary enquiry report was not supplied

to the applicant which has also vitiated the enquiry

proceedings., Reliance in this connection has also
been placed on the Calcuita High Court's ruling
D.G,Das Vs, UOL =1981 (2)SIR 187, As we have already
he'ld that the proc:edings against the two applicants
are vitiated on the ground that the E,0, while
conducting the same assumed the role of both Judge
as well as Prosecutor, we do not consider it
necessary to discuss whether the departmental
proceedings, are vitiated on the ground of non=-

supply of the pre liminary enquiry report also
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124 In the result these two 0,As succeed

and are allowed_ on the ground that the E,O,,

while conducting the departmental proceedings

which reSul‘ted in the 1nfl¢ction of the impugned
penalty, had assumed the role of both Judge as well
as Prosecutor,and thereby the departmental
proceedings were vitiated, The impugned orders are
quashed and set aside, The &Spondents will however

ast
be free to initiate (denovo enquiry, if so advised,

s
L)

~ . in which case the period since removal from
Y 1R A
service of the applicants will be dealtjas per

rulessapplicable ¥ No costs .

A wfw‘/\’c -
f) kd/}\/' %~f@h s

( DRO A.\EDA‘VALLI ) ( SoPoADI\)—)
MEMBER{J) - MEMBER(A)




