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6.A. .1646/91 DaTE>-OF DECISION : j.3.C4.:'2

Shri B.S. Sarin ....^piicant

Vs .

Union of India COrs. . . .He spo nde nts

Co ram

Hon'ble Shri J .P. Sharma, Uember (J)

- For the .^plicant ...Shri .-v.K. Bhardivaj

For the Respondents • ...Shri R.L. t^hav/an

1. Vihether Reporters of local papers may be ̂
allowed to see the Judgement? V

2. To be referred to the Reporter or not? ̂

JUDG£^vlE^^JT
(DEL UEBED BY HON'BLE SHRI J .P . SHaRHA, .IBEH (j)

The applicant, PV/1 Grade-1 v;as transferred from

Sarai Rohilla, New Delhi to Bikaner by the orcier cit.

25.7.1990 and v^ras also directed to transfer the office

of PDU (SO) from Sarai Rohilla to Gurgaon and to hand

over the materials and official charge to Sc.ri R.S.Gupta.

Shri R.S. Gupta was posted at Bikaner and was ordered to

oe transierred to Gurgaon. The applicant handed over tie

wording charge of the post of PWI to Shri R.S. Gupta on

6.8.1990.

2. Respondent .Td .3 issued an order dt .iC .10 .1990

(Annexure Al) tn at since the applicant is delaying the
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handing over of the charge to Shri H..3.3upta, r,.i (SJ),

so his" pay be stopped forthwith. As a consequence to

this order, the applicant was not paid his salary.

However, after the applicant had joinec at Bi:caier on

IC.6.1990, the payment of salary has been allowed.

3. The applicant in this application has claimed

the relief of cyuashing the order dt .10.10.1990 and

directing the respondents to release the pay of

the .applicant w.e.f. 1.10.1990 v^ith interest.

4. The facts of tte case,' as stated by the applicant,

.are that afte.r ttsnsfer. from Sarai fiohilla, the applicant

had to hand over charge of Sarai Hohilla and PT.dR yard

and also had to get the office shifted to Gurgaon.

Shri xT.S. Gupta, vJao has been posted vice the applic,-nt

at Gurgaon v^as relunctant to take the^ material charge

enough the applicant has hanoed over th? personnel

charge on 6. 8.1990. The applicant also made a complaint

regarding this fact on 27.8.1990 (.Ttnnexure .-.1?). The

applicant also wrote a 0 ,.0. (Annexure ,A18) to Snri H.S.Gupt,

Again by the ietter dt .3 .10.1990 (annexure y-.20), the

applicant made a request to Shri H.S.Gupta to t .ke

over charge. It was , therefore, not the applicant,

but Shri H.S.Gupta v^o has delayed in the hanoing over of

charge of materials in proper time. It is stated that
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the ^plicant has been wrongly pulled up ^it the

instance of Shri ̂ "^.3 .Gupta and his pay was stopped

without any enquiry against him regarding the truth

of the matter wie.f. 1.1C.199C.

5. The respondents concested the application ani stated

that the applicant had not made over complete charge

to his relief, Snri R.S. Gupta in terms of Item .26

of Schedule 'C' of pov^ers on the establishment matte as.

^ y- PV/I belongs to engineering Class-III staff and can be

allov^d a maximum of 7 days for transfer of charge.

Since the applicant defaulted in handing over of

charge and in spite of repeated reminders and orders,

the applicant delayed the process of handing over of

charge, so DfC rightly stopped the payment of salary

to the applicant by the order Qt .10.10.1990. It is

further submitted that the applicant did not join the

duty on transfer at Bikaner and hispay could not be

drawn at Bikaner and also another person had jolnec in

his place, so unless the applicant had joined at Bikaner,

he could not claim his salary on the principle of < b i.brk

Pay' . Thus the order of withholding of pay of the

applicant is in accordance with the extant instructions

and perfectly legal.
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6. I have heard the learned counsel cf the o art ia s

at length and perused the record. The learned cou.nsel

for the applicant has relied on the case of

Arakhita Oalapati Vs. Chief Instructor, Itechanical
Training Centre Berapali & Anr., 1933 (?) SIH 442,
where a similar question of withholding of pay ;,as

involved as the petitio.ner was .^r>t attending to any work.
It was held by the Qrvision Bench that the disciplinary
proceedings have to be drawn for disobedience of the

°"ther alleged misconduct. The

orinciole of ifork fb Pay is not applicable to

regular government servant, who has a right under the

service rule unless it is legally wsthhald.by a-propr .ate

authority, m the present case also, the impugned

order ot .10.io.1990 has ^en passed without grvi.ng any
show cause notice to the applicant norany disciplinary
(departmental proceedin g were drawn against the qioiioa.nt
under Disciplinary and appeal Rules, 1963. If the awil 1: w
-s not hading over the charge of materials, ha «uld have
been proceeded with i .-  vrith xo violation of Item h oa c; , ,

-com ■o.2d br:3doie 'Q'

of pouejTs in establishment matters. . The principl.s of
natural Justice and fair play also demand the same. dowPva
in the present case, the appUoant made a number of
representations to the respondents alleging that it was

X
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Shri R.S.Gupta, his relief who has celayed and avoided the

taxing over of the oharge of the materials an' stocks.

He also has requested for being provided with gangman

anc a storekeeper to make checking for handing over

of charge. These representations v^re made by the

applicant, buL the respondents did not attend to them

nor reolied. The documents filed as annexures to the

Original .Applications and the 0,0s. sent to Shri i.S.Gupta

to some extent support the contentions raised by the

learned counsel for the applicant and it was for the
\

authority to scrutinise the same and without going into

the truuh of the matter, shouldnot have passed orders

v./_thholding the pay of the applicant. It is to be .scen

as out of fne two, i.e., between the applicant and

Snri R.S.oupta who has brred in not cooperating in

transfer of charge of materials from the one to the

other. Condemning the applicant without giving any

opportunity will amount to unnecessary favour to the other

incumbent, Shri R.i".Gupta .a§ the record on the file

goes to show that the applicant has made requests on a

number of occasions to Shri R.S. Gupta to take over

the ch arge .

o

7. In view of these facts and circumstances, the

impugneo order of withholding of pay cannot be sustained and
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■  IS quashed. The respondents are at liberty to proceed
against the applicant, if so advised, according to the

lawforthe misccduct committed, if any, by him in not

handing over the charge of materials till today to his

reiief-Shri it.S.Gupta and pass necessary or.ers in those

proceedings according to the ia„. The payment of the

salary for the period from 1.10.1990 to the period viien '
the applicant joi.ned at Bibaner, i.e., 10.6.1991 shall be
subject to the outcome of the result of any enquirvq if

respondents. The respondents

to pay the withheld amourrt of salarv within
salary within a period of three

months from the date of rece-nt n-prece_pt of a copy of this order. In

the circumstances, the parties c-hr.i i u
,  arc 10s shall bear their ov,n costs.
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