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1. Vhether Reporters of locel pepers may be §?
allowed to see the Judgement?

2. To be referred to the Reporter or not?'éﬁ

JUDGEHE NT
(DELI/ERED BY HON'BLE 3HRI J.P. SHaRMA, *&.8231 (J)

The gpplicant, PWI Grade-I was transferred from
Sarai Rohilla, New Delhi to Bikaner by the order ot.
25.7.1990 and was also directed to transfer the office

of PWI {SC) from Sarai Rohilla to Gurgaon snd to hand

2

over the materials and official charge to 3~ri R.35.3upt

hy -

Shri R.S. Gupta was posted at Bikaner and was ordered to
be transierred to Gurgaon. The agpolicant handed cver tre

woriing charge of the post of PUI to Shri R.s3. Gupte on

6.8.1990.

2. Respondent b .3 issued an order dt.1(.10.133C

¢elaying the

&/ .2,

- (Annexure Al) thut since the gpplicant is



hancing over of the charge to Shri R.3.3upte, ».1 133),

Slo) hisipay be stopped forthwith. As a consecuence to

this order, the applicant was not paid his salary.

However, after the applicant had joinec et Bikaver oa

lC.6.i990,‘the payment of salary has been allowed.

3. The gplicabt in this application has claimed
the relief of guashing the order dt.10.1C.1990 and
directing the respondents to rele.se the pay of

the @pplicant w.e.f. 1.10.1990 with intercst.

4. The facts of the case, as stated by the gpplicant,

are thét_after transfer.from Sarail Rohilla, the applicent
had to hand over charge of Sarai Reohilla and PTIR yard
and also had to get the office shifted to Gurgeon.

Sarl R.5. Gupta, who has been posted vice the zpplicant
at‘Gurgaon was relunctant to take the material charge

thougn the applicant has handed over tre personnel

charge on 6. 8.1990. The applicant also made g comyleint
regarding this fact on 27.8.199C (@nnexure ~17). The
eoplicant also wrote a L.0. (Annexure Al8) to 3ars 3.5 .5unta
Again by the ketter dt.3.1C.1990 (Anre xure A2C), the

spplicant made a request to Shri R.35.Gupta to 1. _ke

over charge. It was , therefore, not the applicant,
but Shri /.3.Gupta who has cdelayed in the hanving over of

charge of materials in proper time. It is stated th-t
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the " aplicant has been Wrongly pulled us o<t the
instance of Shri #.5.Gupta and his psy wis stopped
without any enguiry asgezinst him regarding the truth

of the matter w.e.f. 1.1C.199C.

5.  The respondents coniested the aplication an. st:t2d
that the applicant had not made over complete charge

to his relief, Snri R.5. Gupta in terms of ftem £.26

of Schedule 'C' of powers on tha establishment mattefs.

PVl belongs tec engineering Class-III staff and can be

-

allowed a maximum of 7 days for transfer of charge .
Since the gpplicant defaulted in hanting over of
charge anc in spite of repe ated reminders and orcers,

the applicant delayed the process of handing over of
charge, so DAC rigntly Stopped the payment of salary
to the epplicant by the order dt.10.10.1990. It is

L

further submitted that the agppiicant did not join the
duty on transfer at Bikaner and hispay could not bhe

drawn at Bikaner and also enother person had joine: in

his place, so unless the goplicant had joined ot 33 -,

ne could not claim 4is salary on the princisle of ' b llhrk

2o Pay'. lhus the order of withholding of pay of the
goplicant is in accordance with the ext ant

instructinns

and perfectly legal.
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6. L have heard the learned counsel of +the gartis s
at length and perused the record. The learpned counsel
for the spplicant has relied on the case c¢f

Arakhita Dalapati Vs. Chief Lastructor, Mechanical
Training Centre Berepali & Anr., 13933 (7) SLR 442,

where g similsr question-cf withholding of pay was
involwved as the pctitioner was not attending to any work.
It was held by the Division Bench that the disc plinary
proceedings have to be drawn for dischelience of the

order or for any other alleged misconduct. The

orincisle of b Work N Pay is not aplicable tg

reguler government servant, who has a3 right under the
.service ruie unless. it is legally withheld/by &°2I00r Lste
authority. In the present case also, the impcgned

order dt.1G.10.1990 has been passed without giviag any

show cause noticé to the apclicsnt norany disciplinary

dep artme nt al proceedin:s were drawn against the wmpliic.unt
under Disciplinary and Appe al Rules, 1963. If the a;slic:int
Wwas no? hading over the charge of materials, hes coyld have
been procesQed with in violation of Item b.2s Scoirdule QY
of powers in establishment matters. The principl.s of
natural justice amd fair play also demand the sgame.

Sovewver,

»in the present case, the agplicant made 4 Number of
representations to the respondents alleging that it was
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Shri R.S.Gupta, nhis relief who has celayed and avoiced ths

taking over of the charge of the materials an’ stocks.

He also has re quested for being provided with gangman

“a a storekeeper to make checking for handing over

of charge. These representations were made by the

asoplicant, but.the respondents did not attend to them
nor replied. The documents filed as annexures to the
Original Jpplications and the 2.0s. seat to Shri 1.5.Gupta
to some eXtenf support the contentions raised by the
learned counsel for the agoplicant and it was for the

\ ' )

authority to scrutinise the same and without going into

the truth of the matter, shouldnot have passed orlers
vilthholding the pay of the applicént. It is to be scen

as out of the two, l.e., between the applicant and

~

Sari R.S5.Gupta who has erred in not cooperating in

the transfer of cﬁarge of materials from the one to the
other. Condemning the gpplic:nt withouf giving any
opportunity will amount to unneceésary Tavour to the othsr
incumbent, Shri R.5.Gupta @5 the record on the file

goes to show that the gpplicant has made requests on 3
ﬁdmber of occasions to Shri R.5. Gupta to také over

the charge.

7. In view of these facts and circumstances, the
impugned order of withholding of pay cannot be sustzined angd

N
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1s quashed. The respondents are at liberty to orocced

against the gpplicant, if so advised, according to the

law for the miscom uct Committed, if any, by him'in not
handing over the chargé of materials til] %oCay to his
relief-Shri R.5.Gupta and PassS necessary or.ers in thpse
procegdings according to the‘laW. The payment of the
salary for the period frop 1.10.1990 to the period vhen

the applicant joined gt Bikaner, l.e., 10.5.199] shall be

subject to the outcome of the result of any =nguiry, if
any, resorted to by the Teéspondents. The re spondents
to pay the withheld amourmt of salary within @ period of three

months from the date of receigt of 4 ooy of this ordzr. In

ir ow1 costs.

‘ /
TPl sHaay 12 M
MELBER (7) -

the circumstances, the parties shall bear the
)



