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For taking a disciplinary action, common

proceedings were taken against Shri Budh Singh,

the then Sales Tax Officer( petitioner in OA No.1333/91),

Shri Roshan Lai, the then Head Clerk( petitioner in OA

No. 1587/91), & Shri R. D. Kataria, the then Sales Tax

Officer(petitioner in 'OA No.2959/91) under the orders

• of'the" LT.ffovefnor, Delhi. On~ 26.5.1991 a 27.'5.l9Fl, '

the Lt.Governor by different ' orders awarded the

"penalty of compulsory retirement" to all the three

petitioners before us. Three order-S are being impugned

in the present OAs.

been

^2. These OAs .have ^heard together and they are
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being decided by a common judgement.

y 3. On 14.7.1988,the Chief Secretary,Delhi Admn.,Delhi issueflL:

separate memoranda to the petitioners stating therein

that he( the Chief Secretary) proposed to hold an

' enquiry against " them iihder Rule; 14 of the Central

- Civil • ^ervices(ClassificationVControl• &; Appeal) •

Rules,1965(hereinafter referred to as' the Rules).

Ic These -memoranda; were accompanied by the -statements

:? , -lof imputation- of .misconduct, or. misbehaviour. On

i .T 30.1.1-9.89, the Lt.Governor in exercise, of. ,the powers ^

-conferred, by. sub-rules.^.(1) &(2) of Ruie- 1$ of the ^

r Rules directed: . ^ - • .. •. ;;• .v.y .;

^ ' (1) thkt' ' dis^plaiiary • actioh'" against all

L , • i the 5 said : . Gover^^ servants shall be

taken in .a common proceeding.

, . ,(2) Lt. Governor shall function as the '
disciplinary / authority for the purpose

- of ' tlie' coifiinon ' proceedings and shall , ;

be competent to impose the following

penalties, namely:

' "Iriitiatibn of majdf'penalties proceedings. "

'..(N . ;,4* , , ,15.2.;1989,,,the /X . Secretary, Delhi

Administration 'passed ' an' -o.rder' stating; therein that

' enquiry under Rul;e of . the Rules was being held ^

. : -; the:- petitioners, .that . common proceedings

' ' ? had;; been' against • them. and" he considered > ?

that an Inquiring Authority should be, appointed

: jto ; inqu into. ! the .charges,, framed against the

. .1 : peti'tieners. - The t 0yucial:^:::-w^ are : contained in ^ - X'

IVC •: • ^ 4 being ;fextracted : : ^ V̂
" \ ^ -Now,,^erefppp>.j;:th§ undersigned in. exercise . v J ^

.n: r; 9^ .>tbe ; power,,; conferred by >sub-rule(?) : : 't'j:
V.;'' \ "'y'.-^h®; ':'}!said;"".v;;-rui^sj,!hereby j^pdi

;;-Xy..'Shri ^;^-.;K.Marwah,'cI^ ,.^;^l)^rec[t6r(Ttanspoi't)/;,^'

V-the / ,rInquiring:-

'v" •--vr Authbrljty •;;^;t6 \V7:lfiquire/;i:.4nto_^^_the'̂ ;.-ife :V
•,;7; ;^: :-.;fram against- the ;fSaid;!ioiMceryofiicikls;/'^
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5. On 15.2.1989, the Chief Secretary passed

' an • order under suti-rule (SXc)' of Rule ' 14 of

the Rules appointing Shri P.R.Meena, Sales Tax Officer

^ Ward-23, Sales Tax Department,New Delhi as presenting

officer .to present the ca^e in, sup:^9rt .,pf .,;the articles

of charge' agai,nst:. the, petitioners: p^efore the inquiring

£t:Uthority. ^ ..i;.

'5. The ' Submission advanced• onv . behalf :' of the

'petitibners • in the fore-front- is that =the Chief

' Secretary - Wad rio jurisdiction -tb appoant Shri G.K.

Marwah ' as the ' inquiring- -^uthar-ity. L he

had no jurisdiction to appoint the presenting officer.

Admittedly^, ,. Shrl . Marwah : ;Condu the enquiry and

• '-•upou^ h recdmfn^hd^tdons; -the ' impugned orders were

passed. The s^jlDmiissioil'- is that since the enquiry

was ab initio' void, the 'impugned orders must fall

, and cannot stand;,, .by ..themselves. We find force in

thi's submission.7 o '

6.,, Sub-ruled.) -.pJ ,Rule,18 ôf the Rules provides

that where two or more Government servants are

concerned, in any 'case, "the President or ^ny other

'..-authority competent to.- impose..-the,,penalty-, of; dismissal

from service on, all such Government servants may

make' an order directing that disciplinary action

against 'all of thero may" be taken in a common'-'proceeding.
Sub-rule'(2), as-: ^ mater;i-al y inter-aliaj states that,

any -order passed under sub-rule(l) shall specify;;
(i) the authority which may function- as

the-^ ' disciplinary aiithbrity for the
, / - - purpose of such cpnimon proceeding;

(ii) the , penalties specified in Rule 11
which such disciplinary authority shall

• - be competent tp i'rappse; .

• (iii) whether' the prpcedure laid dpwn in
" : - • V Rule 14'^and I^Ie 15 pr Rule 16 shall

\ ' • bfe'fpiiijwfed lii'the prpceeding.
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7. Turning back to the orders dated 30.1.1989
' - passed by the Lt.Governor, we find thatr.ln compliance
> with fll/ he specified that he(Lt.Governor,Delhi)
•-shall function as the 'disciplinary authority for

the . purpose of ..common proceedings. He also specified

that he shall be competent to impose such penalties

as are permissible on persons in a case wherein

major penalty proceedings have been initiated. He

' . further Specified- t̂hat the prbcedure in : Rule 14
I

.of the Rules shall,-be follpwed.,

8. Rule! .14 . is . contained in. Part VI; of the

Rules and falls under the head" Procedure for imposing

penalties". It has' a ' head note " Procedure for

imposing major penalties". Sub-rule(l) of Rule 14,

inter^alia, • provides that ho • order imposing any

-. of,, the penalties ,-ispecified in . clauses(v). to (ix)

of Rule 11 (which includes penalty of compulsory

retirement) shall be made except after an inquiry

held, as the case may be, in the manner provided

:rj v; jji Sub-ruieC2> as material. It, inter-alia, states

that whenever th.e '(disciplinary authority .is of. the

opinion that there are grounds for inquiring into

, the truth of any imputation of misconduct or

misbehaviour against a Government servant, it may

" :- ' itseif inquire int;o, or appoint. under , this rule

' . ,an authority to, , ijnquire,into j ..the ; truth thereof.

Under this sub-rule^ ian option has been given to

the disciplinary authority to; either itself 'hold

' kn inquiry :or appoint an. authority to hold such

y ; ah inquiry, ^he vpo^br-of ".appointment 'has, therefore, ^

, :to ;be ^iercisecJ / by ^the disciplinary authority ' alone'V

and no" one else. Sub-rule C^(a): of Rule .14 makes

J .: position clear, i It - states that on receipt . of

."the writteri statement of, defence, the disciplinary :

-authority may, itself flhquire into such ;of the articles >
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.of charge as are.- not admitted,or, if it considers

it > necessary to do ,sp, . appoint under sub-rule(2),

^ an:T : inquiring authority, for . the , purpose. . In. this

; sub.-r,ule, . a; prim.ary, .duty .-is cast upon the disciplinary

ECuthority to inquire ' -into the charges 'not ' admitted

in the written statement. However, the provision

enables it to appoint an inquiring, authority. Before

app.ointing; :an . inq.uiring . authority^, it h^s. -.to apply

its mind and come to the ddnclUsion that -it considers

••• it ' necessary to '-make such " an' appointment. The word

"considers" imports the idea of an objective

consideration. The power of appointment cannot be

exercised. , even by the. disciplinary autiiorit^? merely

" becacuse-' it - wan'ts to' apjioint- 'an ' inquiring authority.

It has to form, an opinion that it is necessary to

do. so. The scheme of Rule 14 indicates that the

power_ .to. - appoint rJ-an- .inquiring . . authority- vests

exclusively iri • the • ^discipiinary ' auth This

power cannot either be delegated or transferred

• to any other officer unless provided by the statute.

„ Neither ., such, _.a - provisio.n -is discernible nor has

' it been brought to oUr notice by the learned counsel

for l.the respondents. Sub-rule(3) of Rule 14 makes

, ' • tlie; intention ;-of the" rule ^makingT; authprity^el^^^^

. that ,so far; .as, the appointment 'of ; , th^ inquiring

Q . , , ^ • power , , . ^
•^ y is" eonce'rhed, t'tetA has to "be eXerfeised by

the .disciplinary authority alone. "It states thaf

where it is proposed to hold an inquiry against
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a Government servant under Rule 14, the disciplinary,^

authority shall draw up or cause to be drawn up

the substance of the imputations of misconduct or

misbehaviour etc. Here, the rule itself permits

the disciplinary authority not to draw up the substance

of imputations etc.^instead^ it has been allowed to

get the same drawn up by some other officer or

authority. Such ja relaxation has not been given

in the matter of appointment of an inquiring authority.

Therefore, there 'can be no escape from the. conclusion

that the appointment of Shri G.K.Marwah as inquiring

authority by the ;Chief Secretary by his order dated

15.2,1989 was without jurisdiction.

, „ 9. In para.I 5, . of. the order dated 27.5.1991

,passed by the, Lt.Gpvernor it is recited: "the Competent

, Authority fully aigre,es with .. the enquiry, report which is

. on faats.. dn ,,,record , proving, fully the charge

. ,, , . against the. C.O.." It will, be seen that the Lt.Governor

. adopted the rea.soning Qontained, in the inquiry report.

Once . it. is held, that, the inquiry report was submitted

by, an authority -which had no jurisdiction to do

so, it has / be necessarily , held that the inquiry

report itself is vqid and non est. The same, therefore,

could ' no'E^-'be "even - looked' into by Tthe Lt. Governor.

- Afortiori, the basis of the order of the Lt.Governor

disappears and the brder must fall through.

. ^ 10. . Sub-rule :(5)(c) ; of RvQe 14 ,, states . that

where the disciplinary inquires into any
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article of charge or appoints an inquiring authority

for holding any inquiry into such, it may, by an

order, appoint a "Presenting Officer" to present

V ,

on its behalf the case in support of the articles.

It will be seen that power has been given to

the disciplinary' authority alone to appoint a

presenting 'officer. This is so as the presenting

officer is to present the case in support of the

articles of charge on behalf of the disciplinary

authority. It follows that the appointment ' of

Shri P.R.Meena as the presenting officer by the

Chief Secretary was without jurisdiction and,therefore,

void.Admittedly, Shri P.R.Meena acted as the presenting

' officer'^ in' the ''proceedings'• bfefore the inquiring

-'^^uthbrity. ' Be did " ^6^ ' ~€lirofiighout' the 'proceedings.

^ particfpatibn •' 'ih -proceedings" ' vitiated the '

i;:-- ^ame.' -The r^fyort ofinquiring ''^uthdrity;: tiierefore,

torn stood • vitiated.' 'In the eye of ' l4w, ' W inquiry

repoi't' cafne Info'"ekistenc^' ^d^t^he' Lt .Gcivei^or acted

'''• '•"•Without jurisdictioii iii relyiiig upbn the bame.'-

11. It is urged on behalf, of the respondents

that the petitioners having not raised the objection

that the appointments, of inquiring authority and

the' . presenting "officer were . without jurisdiction

and void,/they having participated in the proceedings

without raising such an objections they are estopped

from raising the said objection for the first time

in these OAs. -fhe objection raised by the petitioners

go.^r .to the root . of the -matter and, therefore, >

\

%
, X.— V ...II - " i.lrjt r}r-7-' •' mii,
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doctrine of estoppel and acquiescence will have

no application.

12. The question still remains is as to what

should be the proper order passed in these cases.

The petitioners are not altogether free from blame.

"I.hey should have objected to the appointments of

the inquiring authority and the presenting officer

during the course of the inquiry' proceedings. We,

therefore, make it clear that it will be open to

the Lt.Governor, ' if so advised, to either' conduct

the inquiry proceedings himself or appoint an inquiring

authority in accordance with law so that the

proceedings may commence. Likewise, if the situation

arises, it will be.open to the Lt.Governor to appoint
I

a presenting officer. However, we are not making

any suggestion t;hat a fresh inquiry should take

; I .

place. Whether an. inquiry should or should not take

place is a matter to be decided by the Lt.Governor.
I

13 . We find that in the three OAs, interim
I. • ' _ •-

orders were passed on different dates and on account
I - •

of those orders, j the petitioners r." ; continued to

perform their respective dtlties. Therefore, there

• i ' '
ho occasion f|or issuing • a direction that the

petitioners should ; be reinstated in service. However,

we direct that the petitioners shall be entitled

to be paid the ; usual, emoluments from 30.1.1989

onwards. The emoluments shall be computed on the

footing that . the .petitioners were in service all

#
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. : . - .• :• -.1 • - •..•• • •
along. . ,

' ^The^e OM succeed and Vre-^ilowed. Tie
^ . order^ dated "26.5:1991' and ' 27.5.1^91 passed by the

Lt. Governor .Delhi are quashed.
•• ;. • ;, i.C-;

vc- .M; • ,•-1."

•• :a1 .r

,'j-

•- ^ 1/-J

O-• V.

There shall be no order as to costs.
-It , r :"r:: r'; • j :;u
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