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JUDGEMENT

{Delivered by Hon'ble Mr, N,V. Krishnan,
Vice Chairman{A))
These three ariginal epplications have been
heard together with the consent of the parties as they
are inter-connected matters and are being disposed of by. |
§

this common judgement,

2., The applicants are direct recruits uwho joined the
. .
1 y
. l. H
i " i !
\ ¢ <
é‘}"‘ ’ t ‘
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Intelligence Bureau and uere holding the post of Deputy
Chief Intslligence Officer {'DCIO' for short), Some
of them uere promoted on an ad hoc basis as Joint

Assistant Directors (Executive) {DAD{E}® for short),

~but subsecuently, some of them who were not selected for

regular appointment on the basis of the recommendations
made hy the OFC,uere révertsd. Some gthers, though not
promoted on an ad hoc basis, were considered but not
selected for appointment as JAD{E) on regular basis
by the OPC, The representation made in this connection

by one spplicant has bsen rejected., Thus, shortly stated,

the grievance in these thrse applications is in respect of,

" (i) Non-promotion as JAB{E); and
{ii) Nonepromotion as JAD{E) coupled with reversion
from gd hoc apbointmant'cn that post,
With this background)ue can nouw proceed to set out the
fects of each case and the grisvance raised based on the
as

pleadings/ake the eriginal receords produced for our perusal

by the respondents,

3. ° Chronologically, 0.A,1554/91 is the first
application and reises issues which are common to the
other twe U,As also, The facts of this case can be stated
briefly as under,

"~

3.1 This C.A. has been filed by 9 applicants, of whom

the, applicant No,8 (meGaso Nambuthir&j-and épplicant No .9
{N.K, Bsjpai) were given ad hoc appointment as JAD{E) in
November, 1989)but not selected for regular appointment, while

the other seven applicants uere not selected,

342 The channel of promotion availeble to the applicants,
who were all regularly appointed DCIOs, is to the tank of

Senior Intelligence Officers {'3I0' for shaort) and theresftsc
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as JAD(E). Appointment to the post of SIC (Rs,1100-1500
with special pay of Rs,100 - pre—revised) is governed by
the Intelligepce Bureau {Senior Intellicence Officer)
Recruitment Fules, 1586 ('SI0 Rules' For'short). It
provides for 90% by promotion by the selection method from
BCICs whoAhéQe 8 years regular service and 10% by transfer
on deputat ion/transfer, A copy of the rules produced by

the respondents is kept on reccrd,

2.3, Tre Intelligence Bureau (Joint Assistant Director-
Executive) Recruitment ﬁules, 1986 (*JAD{E) Rules' for shortlus=
notiFied.on 7;11.1986.(Annexure 3-1).’ The schedule to the
rules indicates the manmer of recruitment, The posts of
JAD(E) are in the pay scale of Ra.1200¥60-1700 (pre-revised)
and are to be filled up by promotion. to the extent of

33 1/3% and,by transfer 2nd deputation tﬁ the éxteﬁt of

66 2/3%, Both are by selection, The promotion, with which
alone we are now concerned, is from SI0s with three years
regular service and is made on th;Arecommendations of the
Group'A!' Departmental Promotion Committee which is chafred
by the Chairman or a Member of the Union Public Service

Commission {'UPSC' for short).

3.4 The fburth Pzy Commission recommended that the
revisaed pay_‘écale of the posts of 510 and JAD(E) should.be
Rs,3000-4500 and this was accepted by Govsrnment, The
former post had also a special pay of Rs.200/~ attached to
it. This crgﬁted an anomalous situation, This matter uss,
therefore, considered by Govermment and an order was issued
on 10,11.1S€¢9, The respondents have filed a copy of this
order as Annexure R-2, e xtracts thersfrom are reproduced

belpu:
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iThe question of removing anemalies in the revised
scales of pay and the guantum of Special Pay in _
the ranks of Senior Intelligence Officer, Joint
Assistant Director and Assistant Director beleonging
to the executive cadre in the Intelligence Bureau,
following the implementation of the Fourth Central
Pay Commissjion's recommendations had been under
consideration of Govt, of India far some time as
on account of these anomalies, promotions to the
above stated levels of the executive cadre in the
Intelligence “ureau were held up,

2, While the matter is still being examined in
destail by the Anomalies Committee of the Mipistry
" of Home Affairs in order to remove the difficulty
in filling up the vacancies in thesr ranks, the
President is pleased to decide as under:

i)  the posts of SIO shall henceferth be redesignatsd

as JAD and me rged with the 3D grade in the scale

v of Rs,3000~100-~3500~125-4500, without any special

pay, Accordingly, all the existing incumbents
v holding the posts of SID shall be redesignated
as JADs yith immediate effect,

ii) the combined service of 2 years in the grade
of SI0/JAD would be taken into account for
eligibility for promotion %o the rank of
Assistant Oirector, _ '

3. These orders take effect from the date of issye™,

3.5 Uith the merger of the SI0s with the JAD(E) cadre,
the next lower feseder catggory post available for promotion

to the post of JAD(E) is that of the OCIO. But recruitment

rulesy to make promotions frdm DCIO had yet to be made, Therafora, :

the respondents filled up 55 posts of JAD(E) by the ad hoc
promotion of DCIOs who had a2t least B years ragﬁlar service,
Vide the order dated 24,11,1989 (Annexure A-4) for a period
of one year or till the officer concerned retired or till
regular promotion to the grade of JAD(E) was made, whichever

was earlier, Only applicants 8 and 9 were promoted by this

order,

3.6 Subsequently, a DPC meeting was held in thse UPSC

and on the basis of the recommendations of thet DPC the

respondents issued three orders as follouws on 29,4,1991 wﬁich
s S =1y

is the starting point of the grievances of the applicants




3.7

\ \

A

"Sf'

(i) = By Notification No, 15/CITI/89(11) datsd

29,4,1991 (Annexure A-6), the President issusd an

order regularising the appointment onm the post of

JAD(E) of 31 officers, It is noticed that they had
earlier been given ad hoc promotion by the Annexure A=4

order deted 12,11.1989 by which 55 officers uere

given ad hoc pramotion,

(ii) It would appear that some persons given such adhos

promotion had, in the msanuhile,-retired\or died,

Excluding them, 17 psrsons who uere gihsn ad hoc

promotion, were not found fit for regularisation,
Instead of.reuerting themy their.gd hoc appointment

as JAD(E) were continued by the order No, 16/CIII/89
(11)/673 dated 29,4.1991 (Annexure A=Y upto 3.10.1991.A

The names of applicants 8 and 9 are included in this

" order,

(i1i) By another Order No, 16/CIII1/88(2)/11 dated
29.4.1991-(ﬂnnexure A-5), 36 other officers wers
promoted to officiate as JAD(E). This does not
include the names of the applicants who are senior

to some of those promoted, ‘ _ ~

The first spplicant, Shri P.K. Sinha, made a

representation (Annexure A-9) on 6,5.1591 which has bean

rejected by Annexure A dated 21.6.1951 of the third respondent,
A

That lette? is reproduced belows

"3hri P.K. Sinhe hay please'refer to his represen=

tation dated 06,5.1991 regarding his promotion to
the rank of JAD(Executive?. The record indicate
that he was duly considered for promotion to the
rank of JAD(Executive) by the DPC held in the
UPSC, However, dues to relative lower grading
assigned to him by the DPC on the basis of his
service record, he could not be covered for
promo%%on,zith%n the-avai%aglg vacancies, The
promotion to the rank of JA ti i

the basis of 'Selectié%' crﬁ&eﬁ%iﬁ l%%%fﬁ?é?;,
the supersessicn are inharent/inevitable",
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3,8 The second applicant also made a similar represen-
tation on 16,5.1591 (Annexure A=10) but the pleadings ¢go rot

disclosa as to what hapbened to that representation,

3.9 It is in these circumstances ‘that the applicants
who have been oiven p rmission to file a joint application,

ta ve filed this O.A. seeking the following main reliefs:

®1n view of the facts mentioned in the foregoing
paras, the applicants pray for the following
relisfsé .

(i} To guash the impugned order dsted 21st Jdune,
1991 {Annexure'&?); 29th April, 1991 (Annexure
A-5 and A-6) as illegal, arbitrary and
violative of the Fundamental Rights of the
applicants guaranteed urder Articles 14,16 and
21 of the Constitution of Indiaj

(ii) Conseguent to relief at (i) above, direct

" the respondents to hold a review UPC uherein
yearewise panels should be prepared and only
those coming within the consideration zone
of those respective years should be considered
and promoted with retrospective effect along
with all consequential bensfits accruing from
the same and also payment of difference of pay
and allowances with 18% interest till the date
of realisation,..”

4, A reply has been filed on 26.10,1991, which has
been verified by T.5. Negi, Assistant Director in the

Intelligence Bureau, Though Mrs Raj Kumeri Chopra entered

appearance for the second respendent, the Chairman, Union.

Public Service Commission, on 30,10,1981 and was given four
waeks to file a reply, no reply has been filed by this
respondent, Instead, on 17.12,1991, Shri Jog Singh, learned

counsel for the respondents 1 and 3, prayed that the counter

already filed may be trested as the reply of Respondent No,2.alsc

S The respondents have stated that conseguent upon
the merger of the post of SI0 with that of JAD(E) by the
Annexure R-2 order dated 10,17,1989, it became necessary to
frame rules for the promotiOn to the post of JAD(E) from the

post of DCIO, the immediately next junmior level past in the

hierarchy. As the process of finzlisation of such rules was
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likely to take time, ad Hoc.ppomotiuns vere made in November,

1589 to the post of JAD(E) vide the finnexure A-4 ordex.

Thess pfomotions vere strictly based/oh seniority subject to
rejection of the unfit, which is the criterié to be azdapted

in ad hoc promotion,

6. Oraft recruitment rules prbviding for. the promotion of

. /
DCI0s as JAD(E) were prepared in the Intelligence Bureau -and,
after obtaining the approvasl of the Ministry of Home Affairs

and the Mipistry of Personnel, they were sent to the UPSC on

15th June, 1950, Therefore, a proposal was sent to the UPSC

en 13,9,90 {and not on 13,9.91 as stated in the reply, which is
a mistaﬁe) to consider promotiom of DCI0 as JAD(E). There yere
54 regular vacancies in 1989 and 16 vacancies in 1990, i,e,

70 vacancies in all)df which 54 had to be filled by general

" candidates and the remasining 16 were reserved for SC/ST, The

Intelligence Bureau had furnished to the UPSC relevant
’inFormation about the status of the recruitment rules, as
mentioned above, the seniority list of the DCICS as also
pa;ticulafs:bf the persons eligihle for cansideration for
promotion both against the 54,vacan;ies of 1989 and the 16
vacancies of 1590, ' The meeting of the DPC was held in the
uPscC on'11th and 12th March, 1991, As a result oflthe
recommendations made by this DﬁC based on the selection method
orders

of prOmotion)the Annexurs A=5 and A-6/uere issusd,. The

of ficers appointed on an ad hoc basis but who were not regularisas

by the BPC - of whom only 17 remaire d for consideration
including applicants B8 and 9, the rest havim already died

or retired - were, however, allowed to continue on ad hoc

basis upto 3,10,1991 by the Annsexure A=-7 order, Efforts wers

also made simultenecusly to s end them on deputat ion to other

g
#oARNE
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organisations as JAD(E) as is _clear from the circular

‘letter doted 1.5.94% issued to them (Annexurs A=8), The

reqularisation/promotion was on,tHB,Qasis of selaction,

This neeessarily meant choosing the best out of those in

the zone of consideration by giving priority to those who

have bemen graded “Outsténding“,‘Follousd by those who uwere
graded as "ery Good" belou uhom alone those who graded

*Good! were plzced, It is in this progﬁ%SAE%at the applicants

had to be left out of the Annexure A-5/ by which some of

their juniors have been promoted/regularised,

7 In the circumstances, the respondents contended that

this applicetion is without any merit and is to be rejected,

8. We ¢an now consider the second case, 0,A, No,1047/92,

‘This is a sequal to the first U.A. 1554/92,  As mengioned

in paré 3.6(ii) above, the ad hoc appointment of 17 persons
was continued 6n ad hoc baaisvasyﬂnD(E) till 3,10,1991
(Annexure A=5 in this 0.A.), The Inptelligence Bureau had sent
a proposal for further extension of tﬁe ad hoc appointment by

three months ‘ending 3.1.1992, This was approved by Government

- on 23.j2.1991. The extension was ° nesded only for 11 officers,

out of the 17 officers mentioned in the Annexure A;S order,
‘as the others had retired Or were sent on deputation to other
organisation, The order extending the ad hoc appointment upto

3.1.1992 in respect of 11 officers was issued on 17,1.1992

(Anrexure A7),

‘9, In the meanuhila, Proposal . for fillimg up 25 fresh

vacencles of JAD(E) arising in 1591 uas sent tc the UPSC ang

() "/'f, ‘ -
the UPSC was.reqguested to hold the DPC for this purpose, That

meeting, however, took plaggonly in July, 1892, In the
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circumstances, Intelligence Bureau/sent a proposal for further

. -'9"

continuance of the édhqb gppointment beyond 3,1,1982, This

was not approved by the Ministry of Home paffairs., Hence, nire
persons,\uﬁo alone remained on adhoc appointment, were reverted
by.thé1impugnedxﬂnnexure A crder No; 16/C-III/89(II}945_dated
27.3,1962 issued by the third respordent which reads ss

followss$

®Reference Order No,16/C-111/89(I1)-207 dated
17.1.1892 conveying approval of M,H,A. for .
C extension of ad-hcc promotion of DCIOs as
. JDA(Executive) upto 3,1.1992,

2. The M.H,A, vide their 0,0, No,479/92-P1
dated 24,2,1992 have not agresed to the further '
. extension of continued ad-hoc promotion as JAD
N {Executive) in respect of the follouwing officers,
As such, these officers will stand reverted as
BCIC with effect from 04,01.19823.

S/Shri
Ramavtar Sharma, SIB Shillong,
M-MO Jha, IoBa HQ!‘S.
Kailash Fai, 1.8, Hqgrs,
NeK. Bajpai, SIB Lucknow,
- G.P, Nigam, I.B. Hgrs,
Ram Chandra Jha, SIB Patna,
Hem Bahadur Rai, SIB Oibrugarh,
No.Ke Kakkar, 1.8, Hgrs, .
J.N, Mehrotra, SIB Lucknou®,

YO0 N

10, Three persons whd have been reverted by the Annexurs-A
order have- filed this U.A. challenging their reversion, They

"~ have claimed. the following reliefs:

®(i) To declare the impugned order treating
the spplicant revertsd to the post of
DCICs with retrospective affect from
4.1,1992 as illegal, arbitrary, malafide
and, tharefores, non-est in the eyes of lay,

OR IN THE ALTERNATIVE
quash and set aside the szme heing cantrary,
‘to law, violative of the laid down rules
and regulstions and, therefore, violative
of the Fundamental Rights of the applitants
guaranteed under Articles 14, 16 and 21 fof
the Constitution of India and for this
purpose-direct the respondents to produce
before the Honourable Tribumzl for their
judicial disection all the rslevant records
including ACRs, BPC proceedings pe rtaining
‘ to the rank of DCI0s, JADs and SI0s, in which
ﬂ/ the applicants figure, -
/ '
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11, A reply has been filed by the respordents denying

«?10=

that any relief is due, It is stszted that the approval of
the bompetent authority to continue the adhoc appointment
of 17 perscns upto 3,10,1991 had been obtained in the first
instance (Annexurs A-5) when they were not regularised by
the last DPC. Therefore, further extensinn was given to

% peeoled : , .\
11 @ rsons, who alons pessdved it upto 3.1.1952 tAnmexure A-7,,
A proposal was ssnt on 2,1,1992 by the third respordent,
requesting the Ministry of Home affairs, first respondent,
to continue the ad hoc appointment for some more time as Lhe
second OPC was yet to meet, This proposal was turned doun
by the Ministry and, therefore, the impugred order Annexure~h
dated 27,3,.1992 uas issued which has besn reproduced in
pars 9 above, it is clear that the reversions have been
made from 4,1,1992., The respondents state that, nevertheless,
‘this does not amount to retrospective reversion, as allsged,
because, the concerned officigls were informed as early as con
20.1.1992 about this possibility ef reversion, if the Ministry

did not accept the I1,B's proposal for extension,

12, When the 0,4, came up for admission on 20,4,18%2, an
interim order was issued directing that the impucned Annexura A
order dated 27,3,1992 shall remain stayed for 14 days and

this interim order has since heen reneyed from time %o time ,

13, Thus, in this 0.A., the grievancs is against the

Taversion from the adhoc post of JAb(E} held by the

applicant s,

4 { 3 .
14, We can now consider the third case, i,e, 0.A,2192/97
whe re the gricvance arose after a second lot of perscns were

promoted as JAD(E) on a reqular basis on 20,8,1992,

15, A requisition was sent by the I.B., to the UPSC on

4.10,1981 for recruitment to 25 vacancies of the year 94-52
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"A DPC was held in the UPSC and a second selection was

held, In that selection, the cases of all those who uere
not selectsd earlier as also others gho came in the zone
of consideration for the first time wers considered, OUn
the recommendations of this DPE,‘thB impugned Annexure A

order dated 20.3.19921uas passed promoting 24 DCIOs on

~an officiating basis to the rank of JAD(E). The promotees

include three persons (Kéilash Rai, Rameshwar ShaTtma and

M.M. Jha) who were not selected by the first DPC and ghﬁsg

adhoc appointments uére continued upto 3.,1.1962, 'The other-
persoﬁs uhosejédhoc appointments were continued on an adhoc

basis upto 3.1.19921Qen9;n0t'regulériSQdfand uera.reveftéﬁitﬂn—ﬂﬂ.

One anot her,
[of them - N,K. Kakkar.and/G,P. Jha, have joined in the

© present application and impugred the Annexure A order as

they have not been selacted, \

16.  This applicstion has bsen filed op the following

important groundss

(a) The first applicant is a very senior officer
and has been continuously officiating as JAD(E)
without internuption'F;om 21,11.1989,

(b) The initial adhoc appointment was made in ’
Novembe r, 1989 uwhen rules for recruitment to
the post of JAD(E) had not bmen finalised, that
position still continues and, therefore, there
was no occasion to disturb the adhoc appointmenfs
made or to proceed yith the regular appoiﬁ%ment

in the absence of rules,

(c) The entire process of regular pecruitment ,

ending with the impugned Annexurs-A order is

mi// irregular,
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7. The respondents have Tilasd a reply contesting the

claimslmade by the aspplicsnts., It is stz ed that on thé
regquest of thetthird‘respondent ta fill up 25 vecancies, the
UP3C had convened a meeting of the DPC which was held on
3,7.15%2 in respect of the vacancies which arose in 18%1,
The recruitment tules for promoting DCI0 to the ramk of SIC
have heen approved by the Home WMinistry and the Ministry of
Personnel?fa awaiting the app1oval of the URPSC, In the
circumstances, the DPC was conducted in terms of the

Ospartment of Fersonnel and.Training OM No, 39021/5/85-Lstt.

(8) dated 9.7.1985i The process of selsction will necessarily

_involve supersession if the applicants ‘are adjudged to be

inferior to others wyho are found to be mors meritorious,

18, When these cases came up for final M aring, Shri
8.8, Raval, the learned counsal for the applicants, spent a
little time on what he considered to be an important background

for appreciating the grievance of the applicents in these cases,

- This has been mede a part of the pleadings, He gave a

comprehensive history of the Intelligence Bureau

with particular  reference to mahagemant

and recruitment Poliecies. In substince, he contended that
the leadershig of the I.B8. has fallen into entirely wrong
hands, vizr,, officers of the Indian PFolice Service who uere
not equipped to hold any responsible post in the I.B. Hauim%

’

control of the decision making levels in the Home Ministry,

thase of ficers of the IPS have mahaged to find for themselves

and their brethren in other Central Police Organisation§ safe
positicons in the 1,B., after baving run away from their parent
organisaticn to escape onercus responsibilities which they

woulc have had to shoulder, He submitted that the recruitment




rules uwere so designed as to aluays keep the direct

recruits to the 18 - i,e, those who were born in the IB
itself and can be considered to be "sons of seilin
suborainate pogitibns and away from the seat of pouery

and suthority, It is for this purpose that a strange rule
was designed uhereuﬁder s direct recruit DCIO hesl to work
for 8 years to become a 5I0 and then for three years to
become a JAD and then for 2 years to become an Asst, Directa
(AD) while all these three higher posts carry the same pay

this,
scala, As against/the ministerial staff squated to the rank

'of DCIC get directly promoted as AD, Thus, the authorities

have sought to drive a wedge between such direct recruitgand

Ministerial staff of the 18,

19, In-the light of these submissiéng, the learned
counsel for the applicants was asked to clarify uwhsther the
persons who have been p}omotad as JAD(E) as aresult of the
recommendations given by the DPC on two dif ferent occasions -
the subject matter of C.A 1554/91 and”G,A,2192/92 = afa R
officers who are nﬁt direct'recruiﬁs like the applicants;;:t"
members of the IPS or other Central Police UrganiSations or
members of the Ministerial staff of the 18, in regard to
all of uhom a gereral grievance has been voiced by him that
they ére out to run down the'direct recruits, The learnsd
cpunsel for the applicénts'claxified that such‘is not the
case, In all these applications, the applicants as weli as
the persons selected by the DPC and appointed by Government
as regular JAD(E) belong to the same category of direct

)

. ‘
recruite i,e, they belong to the same species as the learned
/

counsel for the spplicants pr it,

~
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20, Irn this view of the matter, we find that the

-]l

preliminary background given by the lsarned counss] for

the applicants complaining of unnecessary domination of

the 1.8, by the IPS officers has no direct relevence for

a praper decision of thess aphlicationa,A Fcry, the challenge
in.O.A.1554/91 and 0,A,2152/92 is to the selection of

certain persons in preference tc the claims of the applicants
tharein and the challenge in 0.A,1047/92 is to the retro-
spective rever sion of adhoc appointees, when they were not

sele ctad as JAD.

1. To facilitate deucision, both the counssl have

3N

also filed written notes of arguments with the citation of

suthoritiss relied upon, These are kept with 0A 1554/91,

22, The applicants hawe challznged the selection am
reversion on a number of importsnt grounds which zre

referresd to belouws:

(i} A fundamental objection to the holding
of the UPC meetirg is that two main
prerequisites were missing, Firstly,
there was no recruitmept rule.as to hou
promotion should be mede from DCIC to
JAD(E), Seéondly, a final seniority list
of DCIC wes not availehle or published,
In the abseance of thess two vital ingredients,
a2 OPC for rsgular- appointment could not have

been held st all,

(ii) The vacancies in tha cadre of JAD{E) beiona

\

to at leest twc years 19856/1990 im sc far as

0.A.1554/9% is concerned, i,e, 54 vacencias

@L// -of 1988 and 16 of 1990, In the circumstances,
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(iii)

(iv)

2V

the OPC should have taken the zone of considerations

-15-

smpatately for filling up the 54 vacancies of
1689 and the 16 vacancies of 1990, Un the contrary,
all the vacancies hsve been bunched together with

the result that a larger zone of considerstion was

‘taken into account which has adversely affscted ths

v »

applicapté/inasmuch as their non-gelection on merit
was diractly due to the inclusion in the panel of

a number of juniors who would have been outside

tre zdne'of cqnsideratioh if the 54 vacanciss of

/
1669 had zlone been considered saparately,

In the written argument, it is submitted that
even the 54 vecancies of 99 ﬁid not arise in-that

year, Thease had arisen in the earlier ysars as
N2 .

/

follous: \
1983 - 3
1984 ! - 4
1985 -~ - 3
1566 - 5
1987 - 14
1588 P
REGE s 20 ‘

Total - 54

Therefore, the DPC should have been held for

these vacancies separately for each year,

Admittedly, rules have not besn finalised for
promotion from OCIC to JAD(Ef. Sﬁch being the
case, fhe.resﬁondents had noc right to go in

for regularisation of adhoc appointees or se%ectinn

for regular appointﬁent.
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{v) 1In any case, they héd no authority to adopt‘
the selection method for Fh@ purpose of
promotion, It is contended that as no rules
existéd, seniority suﬁject tc fitness alone

should have been adopted for prﬂmotion.

{(vi) The respondents have continued some of the
applicanté on an ad hoc baesis fer sbas t tuo
years, That gives them a vested 'right to be

\ requla rised in preferenceé to others,

(vii) _Th; persons sought to be reverted haue.experience
and have bgén graded 'Good' - which is the bench
mark for selection = and they ware also propose&
qu deputat ion to other orgahisétions as JADs,
Thareforé, they.ought not to be reverted

(viii) The rayersion cannot be made ulth rctrospectlue

effect, It is illegal on that single ground,

23;. . On the contrary, the respondents cort end that adhoc

app01ntmnnt as UCIO as JQD(E) was rasorted to when the cadse

of SI0 got merged with JAD(E)., Thére was a regulsr seniority

list of the DCIO dated 18.5.1985 exhibited Qs'Annaxura A=?
in 0.A.1554/91, As the revised recruitment rule. regulating
promotlon of DCIO dlractly as JAD(E) was not ready, adhoc
appointment was mde, The draft rules were then flnallsed
by the Home Ministry and Ministry of Personnel and sent on
15.6,1990 to the UPSC for éoncurréncé. Tre refore, there

: \

was suFF1c1ent guidance in thé draft rules to enable reguiar

promctlons to be made., Hence, regular promstions were made

“in two lots - one by the issue of the two orders dsted

29.4,91 (ﬂnnexura A=5 and Annexuré A-B. in 0.A, 1554/91)

-and zgain by the order dated 20.8,19%52 (Annexurs A in

C.A, 2192/92), Those who could not be regularised; had
to.be reverted as they had no right\to.dontinUa on the posts
of JADB{E). Hance, the respondents contsnd that all the

three U,A,s ars liable to be dismissed,

’



!kf

I\“"

-1

24,  Ue have caréfuliy considerad these rival contentions
and also perused the pleadings iﬁ the three 0,As as also the
original records that @helrespgndents p:odhced for ocur

inspection, and the gist of urittan argumaents Filcdvby both

the parties,

25, * The crux of the applicants'npase in the thraee OAs
lies in three importént'CO?tentiuns which go to the roof of
the matter, Firstly, there wers no rules governing the
promotion of DCID as JAD(E) agd, therafor@,‘regu}af selection
oT regularisation‘of a@hob éppointmantésﬁmuld not have b;En
made, Secondly, evehyiF regular appointment had to be mads;
it should havelbuaﬁ only on the criterion of seniority subjact
to fitness in the absence of recruitment rules and the
cpiﬁarionor éél&ction could not have baen adobted at all,
Thirdly, ths proceedings of the first DPC held on 11.3.9f and
12,3.91 are illegal because they syffer Froﬁ the vice of
clubbing éil‘;acanciés and considering appointments to them,
without separating the vaéanbies yearyise and considering tha
claims of only the sligible personé‘uhp are in the zone of
consideration for those ygéruise vacancies, UWe gan first
consider these dbjections, /

26, . The learnad counsel for the applicant has cited a

number of suthorities in support of the contentions raised in ,

"~ the U,As and the arguments advanced by him, But, he has

4

failed to produce any esuthority to support the First-twn-

’ - Ld l\ .
contentions mentioned in para 25 supra, ‘Where rules of

~appointment/promotion are not available,  ‘nothing prevents Govt,
SR ‘ - :

from making regular appointments and determining what criterion
-i;e. seniority or selection - should be followed for
reéulating promotioﬁs, This position seems fo be well estabw
lished by the Supreme Court's judgement in Ramesh'Prgsad Vs,

State of Bihar (AIR 1978 SC 327), That was a case whsre the

G
g
Lo 5 i A\‘.&ﬂ
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Bitar Stete Electricity Board creeted o temporary Telzcommu=
nication Civision at Patna and & temporary post of Executive
Engineer (TelECommunication). There wyere no recruitment

rules governing apﬁointment to this past, The appointment
(appellant)

of Ramesh Prasa%ﬁuas made on the recommendation of the Boards
L

2,

Expert Selection Committee, Thereupon, the respondents 3 to

28 before the Supreme Court challengsd the promotion on tha

%))

ground of malafide and irregular supersession of their claims,

though they were senior to Ramssh Prasad, The matter was
decided against the appellant in the High Court, On appesl to
the Supreme Court, the sppointment of Ramesh Prasad waes upheld

and the following cbservations were made,

YRegarding the observation of the Migh Court that in
the sbsence of rules laying down qualifications
for appointment and promotion to the post of Executive
Engineer (Telacommunication), respondents 3 to 38
could not be excluded from consideration for appoint-—
ment to that post, we would like to say that though it
cannot be gainsaid that before initiation of the
proposal for creation of post of Executive E£ngineer
(Telecommunication), respondents 1 and 2 had not
framed any rules prescribimg qualifimstions for that
post, it cannot be overlookad that it is not obli-
gatory to make rules of recruitment ete, bafore a
service is constituted or a post is created or filled
' up, As is well known, the process of rule-making is
a protracted and complicated one involving consul-
tation with varicus authorities and compliance with
manifold formalities, It cannot also be disputed thit
exigancims of administration at times reguire immediate
creation of service or posts and any procrastinaticn
in that behalf cannot but prove detrimentzl to the
proper and efficient functioning of public depertrenis,
In sueh like situsetions, the authorities concerned
would have the power to appoint or tmrminate adminie
strative personnel under the general power of adminie
stration.vested in them as observed by this Court in
B.N, Nagarajan v, State of Mysore, {1666) 3 SCH 682,
It follows, therefore, that in the sbsence of rules,
qualifice tions for a post can validly be leid doun in
the self same executive order creating the service or
post and filling it up according to those qualification

i

G
Do
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Ue sre, thersfore, of the view that the respondents were

only within their rights in procedding to make reqgular appoint-

ments to the post of JRD{E) either by considering the casesof

the adhoc appointeas . for regularisation or considering the

claims of other DCI0Os and stipulating that the promotion would

he made on the bhasis of

sele ction,

27, That apart, there are two other circumstances to

justify the holding of the DPC meetings to make regulat

eslections and for the adoption of the selection method - and

not seniority-cum=fitness test - for regular appointment,

(i) Firstiy,

the respondents have drawn our

attention to O.M, No,28036/6/87-Estt,{D) dated

30.3.1988 of the Department of Personnel and

Training

(Annexure R=1 in C.A. 1554/91) which

was issued to impress upon the authorities not

to resort to ad hoc appointments if it could be

aboided.‘

“Adverting to the practice of effecting.

ad hoc promotions on the ground that recruitment

rules are not available, this OM states as

follouws:

| L (sic)

“Adhoc appointments are frequently
resorted to on the grounds that
Regruitment Rules for the post are in
the process of being framed, In this
Department's 0.M. No,35021/5/83-Estt,{B)
dated oth July, 1985, all Ministries/
Departments have been advised that if
there[pverriding compulsions for filling
any Group'A' or Group'B' post in the

" absence of Recruitment Rules, then they mey

make a reference to the Union Public
Service Commission{UPSC) for decidim
the mode of recruitment to that post,
Further action to fill the post may be
taken according to the advice tendered
by the UPSC, All such appointments will
be treated as regular appointments®,

Z
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This U.M, has not been challenged, Resgondents
contend = and rightly too - that their actions

were in pursuance of this 0.M,

(ii) Sscondly, the decision to adopt the selecticn
method is justified on a prioti considerations.
for, the promotion from the grade of SI0 - which
is a post supérior to DCIO - to JAD(E) was on the
basis of selection as provided in the JAD
Recruitment Rules (Annexures A~1in0A1554/91), The feeder

category has now become the still lower post of

£
[

DCI0., Thersfors, the promotion from DCIC tc JAD(E)
cannot but  be on thezbasis of selection, The
same conclusion can be reached from another angle,
So long as fhe post of SIC0s were not merced with
the 3AC(E) cadre in 1989, the DCIOs were entitled
to be promoted ohly to the post of 5108 as provided
in the Intalligeﬁce Buresau (Senior Intelligence
Officer) Recruitment Rules, 1586, The post of

SI0 was a selescticon post for OCIOs with 8 Qears

raguler service and the cese of promotion is to bDe

scresned by the Group'A' OFC, "Therefore, if selection

%

was the approprizte method For prometion to th
post of 310, which, admittedly, wass the only Feedsr
category post for pfomotion as JAD{E), then, il is
clear that whan BCI0s are to be considered for
promotion to the post of JAD, selection alonme has

to be the only method of promotion,

28, Therefore, we do not find any merit in the fiist
two crounds urged by the learned counsel of the applicant,

as stated in para 25 supra,
) _
29, We can take for consideration-the third ground based

on bunching of vescancies of different years for joint ’
ccnsideration without considering the yearwise vacancies

separately, In this ccnnection, the learred ccunsel for the
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applicants has drezwn our attention to the Consdlidated inst uctoms
of the DeparTiment 8f Personnel in the C.M. dated 10,4,1989
(Annexure A=3 in O.A, 1554/91) = Pert IV deals with "pro-
cedure to be observed By bect,  FPara 5,4.1 of that part

deals with “Prepsration of yearuise pansls by the DPC where

7

they have not met for a number of pars® and is ass follouss
Y

®g 4.4, Where FOT ressons bevopd control, the DPE
could mot be held in an year{s), sven though the
vacancies arose during that year {or years), the
fitst DPC that meets thereafter should fcllow the
following procedures:

1 3 b » . -
(i) Determine the sctual number of regular vacancles
that arose in each of the pravious year{s)
immediately preceding and the actusl number of
regular vacancies proposed to be filled in the

current vyear separately,

{ii) Consider in respect of each of the years those
pfficers only who would be within the field of
choice with reference to the vacancies of each
year starting with the earliest yozr OMWards,

P
fbe
foto
(2
p

Prepare a selsct list by placing the select list
of the sarlier year shove thes one far the next
yeal and so on%, ;

1t is allsged that this principle has been grossly viclated

hecasuse the UPSC has considered the 70 vacancies, together,

e

houg@ admittedly 54 vécancies arose in 1980 and 16 in 1990,
/
30, Further, in the written .gmament, it is alsco

stated that even 54 vaceancies of JAD(E}/AD stated to have

arisen in 1589, had, in fact, avisen as follows:

19853 - 3 Vagcancies
1984 - 4 v
1GB5 : - 3 t
1586 - 5 B
1887 - 4. ®
1568 - 5 ¥
1969 - 20 “

Total - 54 8

Therefore, the OFPC should hasve considered the vecencles
of each year separately in accordance with the @Hove

'

instructions,
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31, We havas perused the records in File No,2/Prom
(6)/89(4) dealing with the ODPC for promotion to the renk
of JAO{E) in the IB. It may ba mntioned hare that

the lez ned counsel had serious 6bjsction3 to our looking
into the revised draft rulss for recruitment/promotion to
the‘rank of JAD(E), as his view is that draft rules have
no me aning and carry no legal autbority, Be that as it
may, we considef the draft rulss to be'relsvant, as will
be shoun bresently. A perusal of this file discloses

the following important factss

‘(i) The Intelligence Bureau {Senior Intelligence
Ufficcrs) Recruitment Rules, 1986 provides
that90% of the post of SI0 is to be filled

by DCIC by selection,

(ii} The merger of posts of S5I0s in the caiwz,
of Joint Assistant Director was dore on
10,11.1989 (Annexure R=2 in OA 1554/91)
with the approval of the Ministrias of
Firmnce and Home and the Department of

Personnel,

- '(iii)A Consequently, a proposal to amend the
Intelligence Bure?u (Joint hssistant
Director) Recruitment Rulss, 1986 was
sent to the UPSC on 15.6.1990 expiaining
the backoround for the amendment, The
draft amendments provide for 75% promotion
to the post of JAD{E) by promotion of

OCIC with B8 years service on the basis

ofselaction,
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(iv)

(vJ

(vi)

2

The letter aslso indicated that a proposal

- B

to repeal the recruitment rulsas for‘tha
erétuhile posts of SIC had been sent to

the UPSC on 22;5;90,Gn the approval;of that
propesazl, the Intelligence Bureau {(Senicr
Intelligencs dfficef) Recruitment Rules, 1986
was repealed by the notification 19,1D.Qd af
the Finistry of Home Affairs with immedizte

effect,

A request to hold 2 DPC for regular appointment
of DCI0s as JAD{E) was sent to the UPSC on
13,9,80, It wes stated that draft rules
approved by Miristry of Home Affairs and
Department of Personnel have baen sent to the
UPSC and are pending with them, This letter
indicated that there were 54 vacancies of 1989
and 16 vé;anci&s of 1990, This was computad

by allocating 75% of the 142 postsinthe myised JO
cadre to the promction quota. Tuo ceparate
eligibility lists for 1985 and 1990 vacancies

and z seniority list of BCIUs containirg 117

. . hemes were enclased,

The DPC met on 11.3.91 and 12,3.91 and
considered the duestion of filling up 70
uac;ncies for the year 1990-91 and recommended
112 considered

a panel of 69 names out of s one post reserved
for scheduled caste had to be left vyacant

due to non-availebility of suitsble SC/ST, The
officers wers graded 'Outstanding?,'Very Good!
'Good'and'UnfFit! 1In the panel, the arrangement
is Butstanding followed by Very Good and Good,

maintaining the inter se Seniority in mach

category,
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32, 1t can thus be seen that as on 10,11,1989, the

post of 5I0 ceszsed tc exist as the feeder category post)

fer promection to tHe renk of JAD(E}. If the post of S10s

had continued without baing merged in the cadre of JAD, a

claim could have been made by the 510s that a numbar of

pes ts in ths jAD(E) were vacant from 1583 onuards, as

allegea in the uritteﬁ note of the applicants, snd they

'could have staked their claim for promoticn iﬁ the respective
yoars., If they fsiled in their efforts, they could have filsd
an application before this Tribunzl for a suitshle direction

to the respondents, That is not the situation now,For,in Nov.,
1989, the posts of 5I0s ceased to exist and, therefom, the
DCI0s alsc ceased to be a femeder catsgory post for promoticn to
the pest of 510, This was formalised by the repeal of ﬁhe

510 Recruitment Rules We e 19.10,1920, The DCI0s yerm then
not legally recognised as a feedsr cateéory post for promotion
tc JAD, The vszcancies of 3AD(E) which existsd in Nov,, 1989 had
to be filled up, In the abovse circum$tancas, ad hoc promotion
was resorted to in the first instance in Nov,, 1988 by consi-
dering the claims of sll the DCI0s on the basis of seniority

subject to fitness,

33, The draft rules providing for promoticn of DCIOs as

JAD{E) es approved by the Ministry of Home Affzirs and the

Mimistry of Persennel - i,e, tuo of the threc agencies involysd

were availasble in June, 1990, They uere than sent tc the UPSC

Por its cocncurrence, Thus, it could be held that a tentative

decision had besen taken by Government in June, 1900, subject to
concurrence of the UPSC, that recruitment tc ths post of JAD
should be done in the manner indiceted in the draft rules, It
is only on the basis of these draft rules tret the DCI0s could
gaet for the first time, if at all, a right tc be consid sred for
promotion directiy te the post of JAD{E}. In other wor ds, the
existence of vacancies in 1989 - or from 1983 to 1868 in the
JAD{E) Cadre as pointed ocut in the Qpplicants’ written note
even if it is corregt- will not give any right to thea OCIi0g

LO b g ons = i T t 0 ot AN l‘-’S i f,hHSE,‘ [ P AR) H
vac it L0 iU ' &8
1 5/ < ¥ ) ra L

simple reasgp thaot
1 asgan bhat thf':‘y Wers not glicitsis 0 bhe reretcma. g -
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those & cend es in those years, ®r, in those yesrs, the 3A0 Rec ruitment Hules

in OA 1554/91) _
{Annexure A= 1/\ue;e in force which provided for DELP tion

to these posts from the grade of 510s and thattoo to the extanti
of 33 173% only, DCIGs uare not in the picture at all for

A2 ')%k.
promotion to the posts of JAD(E) upto June, 1990 - ng] "up +u

the date the DPC was held for'the fFirst time on 11.3.1991 and

12,3.9991 taki ng cognizance of all the aforesaid changes,

54,  Tha DPC proceadings of 11.3,91 and 12,3.9%1 shou

that the member of the UPSC uho presided over the DPC
meeting sccepted that 75% of the posts in the JAD cadrk
should be filled by promotion of OCIUs uith 8 years regular
aervice on the basis of the selection m thed, all of which
are the provisions cf the draft amendments to the JAD
Recruitment Rules, It is only when the UPSC impliedly
conjcurred in these propoéals Dﬂ'11.3.91 and 12,3.91 thet
the DCIUs can be considered to have become eligible= for
considerstion for promotion as JAD(E). All the 70 vecancies

1

had cccurred well bsfore that date, Therefore, no imprepr

}.J-

E, A\

Wwas committed pither by the UPSC or by the OPC in considering

]
}_.u

the of the eligible persons/of ficers for Flll¢ﬁ0 up

w

aim
511 these 70 vacencies, It was not necessary for the UPSC
or the BPC to consider the clzims for prtomotions in two

compartments, i.e, for 54 vacancies of the year 1989 in the

first instance and for 16 vacancias of 1850 subseguently, on
: P

the bzsis of two different eligibility lists of officers who
fall in the zone of consideration, Therefore, we Find that

the sele

ﬂ

tion made by the DPC which met in March, 1891 does
not suffer from the vice of bunching}beoawae the DCIDg)having
acguired ‘s right for consideration cnly in March, 1891 cannot
stzke & cleim to yuarQise vacancizs which arosa long beforae
that date, The authorities relisd upon by the learned

counsel for the applicants are b2ing considered ls

,..:.
,_5

, but it

5 to be straightaway ststed that he has not cited any eme -

o

] LN [ A T N o :
uthority which squarely sppliss to the situation in which

ot

(S ] — - .
ne impugned orders were passed in ¢mﬂ7?b /Q1 which is ¢t
i i e

habi 8 ‘]') h S h h £ o =) I g N [h} +
C casnm [ i un i p
[ ’OI tUIIutB that a br‘j »f IIOI.E ad !" tha }
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rules in the above circumstances has not been left either by
the member of the UPSC who presided over the OPC or by the

DPC itself, If a note had been recorded, it would not have
been necessary to drau the abdué‘infarcncas from the conduct

of various parties to the pPC., Houwever, it is clear that)if
the action taken by the UPSC or the DPC, can be justifiad on
the grounds mantio&ed by us, the shsence of any written
observations by esither the member of the UPSC or the DPC is not

of any consscuence,

35, The learned counsel for the applicants had serious
doubts asbout the legality of restricting the zone of consi-
deration to only 144 psrsons, syen if the 70 vacanciss wers
taken into account without segregation, i.e/ on the basis of
the formula 2x + 4, He pointed out that this is cdntrary to
the Apnexure A-3 iﬁstructions in C.A.15%4/81, which require
that the number of persons to be considered should be three
times the number of vacancies, if thé vacanciss are four or
mora, A plea of this nature can be raised only by the persons
who ha&e been éxcluded from the zone of consideration by
determining it as 2x + 4, whare 'x' is the nﬁmber of vacancies
L one. ,
excesding/ That apart, the lsarred counsel for the azpplicants
submitted that the zone of consideration (i.=, 2x +4) ta s been
correctly determined on the basis of the modified instructions
in D;D.P.T. G.M, No, 22011/1/90~Estt.(0) dated 12.10,.90 kept on

file,

~

36, ~ That takes us to'the next important issue regarding

reyersion of the DCIUs who wers appointed on ad hoc basis as
JAD{E) but have not been r egulerised as Jdb(E) s by the DPC,
The plea of the spplicants in 0.A.1047/92 uho are aggrie ved on
this score is that they should be regularissd becaw e they

have alrmady held the post for abcut two years on an ad hoc
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basis. We do not find any merit‘in this contention, The
officers were appointed in November, 1989 cnly on an ad hoc

and seniority-cum=fitness besis/as the recruitment rule £6
govern their prometicn had not been finalised, The draft
recruitment rule, which has been approvéd by the Homs Ministry
and the ministry of Personrel and has received the implied
approval of the'UPSC/provid@s for selection, Therafcre, the
above prometion cannot confer any right on the appointwes for
regulerisation, unless they are selected by the DPC, UOtheruiss,
it will be highly discriminatory,becsuse ,more meritcrious persons,
who might be their juniors, but would te ve stolen a march over

them if a proper selection had bcen'held, would be denied their

legitimate due,

37, The principle of rasgularisation mareiy on the length
of ad hoc service cannot extend tc & promoticn post, That
principle has validity for posts tc which appointment is made
Dy direct recruitmsnt and hence, an ad hoc appointee,uorkim

fer a long period agaimst a vacancy to be filled By dir ect
recruitment, can claim regularisation, But even in such a case,
he hes to satisfy all the conditioﬁs of racfuitment. Tha t
principle cannot apply where the peost is to be filled up by

premotion after considering the claims of all persons who are

in the zone of consideration,

38~ However, a perusal of the record (File No,z/Prom(C)/BQ
(4)) shoua that there are some special featurss sbout tte
circumstances in which the order of reversion has been passed)

= which require considerztion,

: : !
34, The banch mark for selection by the DPC in accordance
with psra 6,3.1 of Annexurs A-3, guidelines in OA 1554/91, is
only ®Good®, File No, 2/Prem(G)/89-{4, relating to the .

OPC was also ssen by wus, For the first® selection held
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ir March, 1991, thare were 70 vacancies, of which only
54 vacancies were to be filled by the gereral candidatss like

the applicants in the C,As, The DPC of March, 1991 recommendsd

‘68 names on merits sfter considering 112 persons, including

the cases of all the ad hoc appointaes and others who feil

b

[
the zone of consideration and wers msligible, lezuing one place
for s Scheduled Caste candidate, These 69 names included 54
general candidates, of whom one wab adjudged tec be cutstanding
and 52 persons were adjudged to be "VWery Good', Thus, 53 persons
wers already better Im merit than parsons adjudged to be 'Goad!,

whatever be their inter-se seniority, These included 21 out

of the 47 general candidates who had been given ad hoc appointe

ment by the Annexure A-4 order {0A 1554/91) and the remaining
1

32 weres only OCI0s, junior to the applicants, The remainirg

one place i,s, 54th vacancy, was filled up by the sepiormost

ad hoc appointee who was graded 'Good! (viz,, I.7. Panusls),
The BPC also included %= tuo persons, Harish Ch, Joshi and

dra ¥, Singh, belonging to the general cgtegory, wno had
alse 'Good! gradihg, among the 16 vecancies reserved Ffor 50757,

%_gmmA}ﬂ¢5”ﬁ¢¢g&
These thren general cetegory persongéare at Seriasl VNos

1,4 and

of the seniority list of eligible OCI0s considered by the

Gl

OPC, That left 17 persops from the ad hoc appointees)uho along
2 adpe
n 1991 and who had eely 'Good' gradin

[N

]
cr
<
o

ramalined unselected

jaR
'\.t

(W
o
Y]
<
T

cculd not be regulzrised for want of vacancies and shoul

been revertasd prcsp@ctively’on not being selected,

4

c. For our presant purposes, it ufficient tc note

w

.S

f.s

s

cr

hat the‘IB'proposed to extend the ad hoc agpointment of the
non-salected ad hoc appointees)as a one time sxceptioQ)till
they are considered by the next BDPC. Tuo ressons usre givenb
0,2/Prom(G)/89(4) relating to "DBPC for promotion of
OCI0 to the tank of JADM), Firstly, the persons hsve baen
graded 'Good' and, therefore, ars fit to hold the post of

£ - ’ s .
SADYE ., S=acondly, while therz were MO vacancise in the

promotion gquete, there were 33 vacancies of JAD(E) in tie
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g ley

s

to by the

deputation/transfer guota end there was 1ittls poss
of thess posts being Filled up, This was agresd
Minisler of Slate in the Home Ministry and subsegquenitly by

Likewis a further exten

ad hoc sppointment upto B,1.1862 u

of 1% persons ocut of the list of

the Department of Personnel for six months upto

sicn oF three months in

23 also sQgreed

7 persons, who

7,10,1081,

tte prospects of Teversion ctherwise, While agreeing with this

”
i

proposal on}2,12.1561, the Home F
Following minutes

B1 think reference for ad

haue heen mades before making the

yould like to knouw thé

‘F la No, ?/Prnm\ﬁ\/ﬁo(q) regarding adhoc

%

OCIC to the rank of JAD;.

fHon
4 4

somswhat impsrfactly as we think

Vi

o

1“\.-)

rmasons on Z,%1.1°F

of sdhoc cpr01ntn9nc af 1F ® rsons

97 - i,e, one day

hoc appcintment

rpasors ™

No doubt, reasons were given by the I8 on 2,1.156

appointment,

shoulsc

-

sppointment of

e
3
[

w but that is not ilmportent.

Uhst is important to note is that while Ffurnishing the

hefore the extended Lerm

¢ vas to expi
ti

15 mlso made a proposal that as the UPSEC has s

cf
for making the

sppointment of 9 officers who z2lone remained for

\E)
O
o8] \.

be extended till 31,3.1

whichever was parlier, This propoéal wge conside

Joint Secretary, Folice in

=)

762

502 in vieu

)

—

t on

ese

reje
minute repcoducaed abou

orders of

81}

withcout obtaining th

the impugned order dated 27

e
(3]
-
—
1y
{

2 - L,

4,1.1992 was issued which is chel

& and the f

second found/select
/

or till

of the

}.1.

on 3,1,168%

"
I

not met

ione the term of ad hoc

My

the new panel

the Ministry of Home

Home Minister'!s sarlicr

le 1eturned Lo the 1.85

v, 1hereuposl,



42, \The Iserned counsel for the applicénts has raisad
the issue that as the e xtension of ad hoc appointment.uas
approved by the President of India and issued in his name, the
impugned Annexure A order of réversioh dated 27.3,1992 in

C.A. 1047/92, which‘hag not b?en issued in the name of the

President oF-India)is illegal and invalid, We do not find it

neceasary to go into merite of this issue

)in the view that we

are teking about this order,

v

43, After a perusal of the Files, wue a2re satisfied that

8 proper reply had not been given to the Home Minister's

‘minute dated19.12.1991; The Home Minister'’s objection was not

that the Intelligence Bufeau comes up with & last minute
proposal for “extension of ad hoc appointment, instead of
sending such prqposal within time, The minute of the Home
Minister makes it clear that he was under the impression that
the adhoc appointmént ua§ méde,in tHe first instanée)uiﬁhgut
obtaining Government's prier sanction, That seemed to be
justified because)the preceding note dated 15,11.19917 by the
Under Secretary mefaly clarified that the extension of the

ad hoc appointment upto 3,10.1991 had already‘bsen approved by
the Minister ﬁflState for Home, He did not mske it clear{that

Were
the first ad hoc appointments made in November, 1989, which po=i

“ lack 2

to ===t till regular selaction was considered)had bmen made
with the approval of ths Hom? minister. If that point had been
mads in fhat note, perhaps, there might not have been any
occasion for the Home Minister to make the remark e did on
19.12,1991. In our view, the officers in the Home Ministry
have misconstrued the‘minbte of the Home miniéter. 'It wes not

as if the Home Minister was against extension of the zad hoce

appointment ,uhatever be the justification, Therefore, the

Joint Secfetary, Police was nat rigﬁt in assuming that this uas

the purport of the Home Minister's minute, He should heye Sut
. ¥ ] uo
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the latest broposal dated 2.1.19é2 of the Intelligence Bureau
to the Home Minister with his comménts on their merit and also
chrified)uith refersnce to the minute dated 19,12,1991 ,that

the initial éd hoc appointment made in November, 1989 uas made

with the specific approval of the Homes Minister,

44, Ag this has noé been done, we are of the vieuw that
this is a case where a decision has not been t aken properly
on:tha'proposal of the. I.B for Further -continuance of ths ad hoc
'appointhent in respect of § persons, The fact that the OPFC
had not yet met for the second selection and also that there
were vacancies in the'Intalligence Bureau,‘uhich the Director

| stated, was difficult to fill, are importart factors uhich
should have been taken into account by thé comgetent authority
bsfore the impugned order pf reyersion vas passed, It is
usaful to remember he re that in the draft amendment to the
Racruitment Rule a provisien was beiﬁg made for Filliné up

by prbhotion those vacancies (25%) which, are not filled up by
deputation/transfer, The proposal dated 2,1,1952 of the IB
should, therefore,'haue been examined on merits kespim in visy

the background to the proposal and the proposed changes in the

c

rules of recruitment and order of the Home Minister cught to
have been Dbtained. -Aa this has not bean done,'the applicents

in D.A. 1047/92 are entitled to relief,

45, We should now deal with certain other contentions

raised in these cases in the subssguent paras,

46, In the uritten statemeﬁt of the applicents, it is
contended that the ad hoc appointment made in 1989 (Annexurs A-4
order in OA 1554/91) is as good aS?ZQpbintment by regular
selection by the apbropriate DPC, This contention is devoid
of any substance, It is seen that in accordaence with the

. 3JAD Recruitment Rules for promotion of 510 as JAD (Annexure A1

of that UA), a DPC chaired by either the Chaifman, UPSE or »
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Member of the UPSC with the Deputy Divector, Establiishment,
Intelligence Bureau and Oeputy Secretsry, GPO, Ministry of Home
Affairs as Members (i,e, the Group'A® Oepartmental Premction
has to be constituted

Committes)/and the method of rmcruitment is by selection, If
the ad hoc‘appointmant was made after consi deration of the
cases by such ' a DPC by salectian)ode could contend that the
appointment had the trappings of a regular zppointment., The
records (File No, 2/Prom{G)/89{4) of the IE dealing with this
subjact) reyesl that the officers eligible for consideration
for ad hoc promotion were considered by a DPC consisting of

the Deputy Director (Establishment), Deputy Dir@ctoy(UD, Deputy
Director {CR) of the Intelligence Bureau, and the scrutiny uwas

made striotly on the basis of noneselecticn {seniority-cum=

fitness as mentioned in the DPC proceedings}.

47, Another ground rezised is that as the respondents
themswlves have Féund it fit to extend the ad hoc appointment
from time to time and also as they uere to be sent ondsputation
tc other orgsnisations as JAD (Annexure A=B in 0OA 1554/91),
there was no basis either for supersession in the matter of
sslection, regulzrisation or for rezversion, The contention
raised is untenable because, the OPC uhde specifically met to

conpsider the cases of the ad hoc appointees focr regulesrisation

and/oth@rs for appoihtment~did not find some of the ad hoc

Y

appointess eligible tc be included in the panel of 6% names
for the 70 vscancies, This circumstance gives the respondents
full authority tc revert these not included in the panel, The
other atfandant circumetance referrsd tc by the applicsnts is

!

cnly the steps initiated by the much maligned third ~espondent

,the day of reckoning for

to postpone7For as lgng as possible)

such non-selected ad hoc appointees and does not give them

any vight tc be reqularised,



48, “An attempt hss been made to cast obliguely a doubt

about thé fairness of the selection made by the DPFC gy the
secong occasioen in 0A 24992/92, It is pointed out that
Kailash Rai who was not selected in the papel by the first

DPC was zdjudged to be cutstanding in the subseguent DPC

helc iniﬂuly, 1892, This is really astounding and reflects Gn
the chjectivty of the DPC, A perusel of the records of the two
OPCs maeting shous that the suspicion is without any basis,

When the DPC first met on 41,3,91 and 12,3,91, Kailssh Rai,

an ad hoc appointes, who wes at Serial No, 16 of the seniority

fate

list, was graded only 'Good', As pointed out in pare 3o
Supra, out of the gensral candidates ihduﬁted in the panel
of 69 names , -= there wers only three parsons with'Good!
grading, who were at Serial No, 1,2 and 3 in the senigrity
list, Hence, Kailash Rai, who had 'Good! grading was not
inducted in the panel, he being junior st serisl No, 18, In
the subssguent DﬁC held in July, 1992, Kailash Rai was at
serisl No, 8 of the Seniority list, He was assessed this éime
as 'Very Uood', There is nothing improbable or impossible
about this assessment nor can it be attributed to biss, Such

a revised assessment has not only besn mede in the case of
Kailesh Rai, but also in the case of L,S. Feddy at Serisl No, 1
of the seniority list who zlso was graded only 'Gocd'in the
earlier selection, If, out of five years, a peison has segyred
only for two ysars 'VYery Good! o

rading and 'Good” grading for

wj

th

o
-

oo
I

ika

{=<

e is

fs.

remaining three years, y to be placed in the

category 'Good!, In the case of such a person, recansideration
after one ymar cen meke a substantial cifference, if he earns

a '"VWery Good' greding for the lstest year such that in the

Five yesrs considsred.for review, there are three '"Very 5505'

reports and only two "Good' reports, in which case he is likely

) - " ] LY [ ] ﬂ - .
to be categorised as Yery Good!, The suspiciomentertained by
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the applicants in this regard, thus, have no besis,

ac, It is contended that, in the absence of rules, tuc
different methods have bheen Followed to the prejudice of the
applicants, The first is an ad hoc msthod of promction in
November, 19889, The sceecnd is regulsr oromction in 1881 and
1652 following different standards, Tt has beesn ststad that

3 has bman done to ensuyre that the favoured canmdidass

t
e

t

are selected, This has to be rejected cutright beczuse nc

.

official has been impleaded by ncma)o

4.

f\

o]
o

seen in wuhet circumstarces ad hoc pronat on was first resorte

to in 19a9 and how a propossl was made for regular promotion

=

in 1%¢0 when the draft smendments to the recruitment rules

had been sent to the UPSC in June, 1950,

]

50, An objection has been taken in the writtien not:
to the absorption of SICs as JADs in 158¢, It is stated

U

that the JAD Recruitment Rules required three

S,

service of S5I0s to become eligible for ccnsideration for
. f Iy
promcticn as JAD{E), This rule wes thrown to the wimds when

5I0s who h

e
o
o4
Cu
Y
on

d less then thras years service ware zhsor

[§\]

) =N Y T . ~ s
JAB{E s, whersas, a number of DCIO0s who already had the

requisite gualifications were not even considered for such

- 1 o .
51, in the first place, if the ﬂdnlv“'nt were really
of
.if' llgible 10 =28 :P\D(LL,)S, -’C,",Q}

aggrieved by the absorptions
L\.

uld heve impugned the orders sanctioning such

&
[a¥)
o
@
O
fan]
-
s
[ S
s
b
)

and they shculd also tave impleaded the 5I0s likely to ba

lwmging that he was gquil

ias in making the selection, That apart, we have already

sats of rTeculs

. . Py - :
adversely affaected by,suoh challenga, This hes not hesn duns,
- - : -
That ager t, the respordents havye explained why it hecame
nezcessary to merge the cadre of $I10s with the cedre of JAC{E}
- L4

4 22

<
G

of the service rendered as SI0, At best, this
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on of 510s as JADs ynder

fuad
[

can be ccnstrued to be a promo
the JAD Recruitment Rules, after relexing the provisiuns
regarding length of gualifying service, Tht by itsslf does not
give any rtight teo DCUIOs, irrespective of their experience,; t

he absorbed dirsctly as JADs,

52, A ples is made by the applicents that the respondents
should be dirscted to produce the character rolls of all the
and ' '
personsfnot merely the character rolls of those of ficers who
were not regqularised by the UPSC, Ffor three reasons, we do not
find any nesd to lock into any chartacter roll, Firstly, the
applicants thémsalues have conbended that the appointment should
be on the basis of senicrity subject to fitness and not on the
basis of the selection method, Therefore, thay oannot-ask for
a perusal of the character rolls of all the persons to find ou
whether the selection has been done properly by the DPC on the

r

Secondly, nc pleading has baen

or
2t

s of the character roll,

[

S

made alleging biss on the p

o

rt of any member of the OPC in

9]
O

nsidering the selection for regulerisaticn/appointment =za JAD,

We have alsc held. in para 4B supra that the suspicions entertained’

abas t the sclection by the applicants hsve no basis,

1 k4 (3 Py .

53, Wwhat remains is tc refer to the autherities cited by

the parties, A& long list of such authcrities have bmen furnished

by the lzaraed coursel for the applicants, The particulars of
these authoritiss are given in the footnote On page 38, We notice
that'the applicents have not been able to cite any authority

which militates agaimm t the conclusions reachead by va, Neverthe-
less, we shall refer to the few asuthorities uhich we feel

explain. the correct position.and are relevant.

54, Thers is ne need o reiterats that clubbing of vacazngies
by the DPCs gitiates its pr i '

y vitiates its procesdings, The gusstion is when this
} 2 L] T Ulde

9] & 34 i o 24

ar will apply. In our view -/para 25 to 34 Sunra - this

[aXn IaR¥ L on cein be IdlbL i 1 respea f t )' o P - o 1
o L.L O on H L2 - { ! T
l.’l 1 r £2CTC 9% ne e [EER > S W = i: i

]
L

applicents became eligibl

w

for consideration uhich was March, 1c71

when the @90 pet anmd + .
met and took nots of the emendment to the 1ules o
ies, No

T
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d suthority hes been produced that sven thmvthe vacancis

e
[l

rec
of 1289 and 1980 could not be clubbsd and con wsiderod together,

- . " A"‘
Irn Fact, Uttem Singh Vs, The State of Punjab and Others, cpel 1)

4

SLR 644 {Punjab and Haryena High Court) relied upon by the

N .

: o . y ™, : A
applicants follows the judgement of the SJuprere Pourt in Y, V,

-

‘-—l
o
o
I-——l
[
-
<
]
-
o}

. - ~ RN [g R . T
Rangaish and lrs, Vs J. Sreenivasan Rao and Others, Al 1683
8

5% which laid down the rule that the

L3

te for purpose of promoticn has to be sean uwhen the

B~

yacangy for such a candidate occurred, We have alreedy he ld

[t}

Therefure, the vice of clubbing can be rais ed only in respect

wrong in the OPT considering the vacsrncies of 1%89 ond 15¢€0

together in the mseting of the OPC held on 11th and 12th Fsrch,
1691,
55, Pelying on the decision of the Allehcbad High Court In

[tal
C
-3
[t
e
-
[\S
o
(83}
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—
e 5
[€5]
-
3
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-
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Lela Ram Katiyar Vs, Staote was urged

by the learred counsel for the spplicants that the ad hoc
sppointees have necessarily to be regularised in preférence tc
othe rs who had not been given ad hoc appoil intment, We have seen

reason that the Government of UF e d issued the UP Regularisation

of Appointments {On pest edSide the purview of Public Service
PR P us P
{_\

[ts)]

Commission}, Fulms, 1979, vule 4 thereof provided thst any cre
appointad on ar ad hoc basis prior to 1,1,1878 and continuing

on the date of the commencement of the Rulas and has ihs
necessary prescribed guelifications and‘has completed three ye:irs

service shall be considered for regularisaticon before any reguisr

damce with the relevant

h‘

appointment is made an that basis in zcco

sarvice tules, In otler words, thers was a special dispen-
sation in Favour of the ad hoo appointees in prefererce to

=S

QL putsiders which distinguishes that case from the preosent cassa
S



‘D.ﬁs, we do not finmd it necessary to sxami

56, It is pointed out that the Supreme Court has

lsid down the tuls in State of Haryana and Urs Vs, Pyara
SingH and Ors.{3T 1992(5) SC 179) that if an ad hoc cor
temporary employee is continued for a fairly lang spell,

the authorities must consider his case for regularisgtion’
provided he is eligible and‘quliFied according toc rules,
and his service record is satisfacltory and his appointment
does not rumn counter to the reservation policy of the State,
It is, therefore, urged that the sd hoc JAD(Z) should have
been reqgularised as JAD{E)s because that they had held the
pcs t on ad hoc basis from November, 1989 and, therefore,
they could not sither be overlooked in tha process of
selection or reverted later due to non-selection.' We do

not know how this judgement helps the applicants, Ffor, the
respondents have dene nothing but what the Supreme Court

has directed, The OPC has considered the applicants uworking
on aa ad hoc basisvin March, 1991 and later in July, 1952,
The c riterion of selection was adopted which cannot be
faulted as shéur1sk£uhmn and the applicants were not found
as meritorious as others, Thet apart, it has to be mentioned
that the principle contained in this judgement' is applicable
to a cass oé—directi'ecruitmént, where it does not affect
the interests of others, On the contrary, in the pressnt
case, the case of the applicanté cannot be considered in
ispiation es that will be detrimental to the interests of
others)uho wvere also eligible for promotion on the critericon

gf selectipn@‘
57, Thus, tHe applicants have nat been sble to cite
any authority to establish their cass,

58, The respondents havé relisd on the foi i
{Ses Page 503 L1lowing

authorities/ 1In the view that'we have teken abaout these

ne them,
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FOOTNCTE {See par

LIST OF CASES CITED BY THE LEARNED COUNSEL FCR THE APPLICANTS.

d 15667} SLR=B44 Uttam Singh Vs. The Stete of Fhb and Ors,

3

2.. 1980{1) SLR-299 M.P, Aggarwal Vs, The Stz

1}

=

ite of Kajssthan.
3. - +987{2} CAT 631 Krishan Charnder VYs. Union of India,
a4, 198641 4)=-5LR=155 T.R. Kapur Vs, State of MHaryans & Urs,

5, 3T 1994{5) SC 35 Nirmal Chander Chatterjee Vs, Union of Indi

- -~ - - « n . _ .

6. 108€{Z} S5iR-182 Govt, of Andhra Pradesh & anr, Vs, Or, Fumll
Babu Rao &and anr,

7. aATR 1992{ﬁ) CAT.4581 35,M, Nandgasnkar Vs, Union of Indiszé& Crs

h

8. uDPClpl Apneal No,91 Qr 91 Lalts Prasad Vs, U,0.1. & Ors,
{Allshabad H¢gh Ccurt/

=
2
]
[ 3]
®

9, 3T 1952{5) 5C~17¢ State of Haryana Vs, Pisre Singh

10, 4988(1) SLR.327 Gainda Ram & Ors, VYs. MCD & Ors,

11, AIR 4078 5C 1326 Tejinder Singh Sandhu Vs, State of Pb & Ors

12, 1987{2)SLR 362 Karnail Singh Ys, Delhi Administration,
1%, AIR 1683 853 3C- Y, N, Ranosiah Vs, J, Sresnivese Raoc & Crs,

.5, 1959(4) SLE %8351 Sunil Kumar & Ors, Vs, State of Haryana &

16, 1986 AIR {5C)1626 Jsrnail Singh & Ors, Vs, State of Po & Ois,

17, 1991{1) SLR.799 State of Haryana Vs, Karam Singh Peon,

18, 1650{1) SLR-784 State of Ph & Anr, Vg, Jdarngil Sirmgh & Cuis,

19, Writ Petitioms No,7181 to 1191 Syed Younus Ali Vs UCI & Crs

agf 1562

20, 1986{4) SLR 701 fAkoijam Punyabati Vs, Maniour Public Service

. CDmmlqu on & Ors

21, 1986(1) SLR 105 Lala Rem Katya Us, State of UP & Crs,

22, 1984{1) SLR 520 Ramirder Singh & Ors, Vs, Jagdish Pregsac & Urs,
23, 1987{5) SLR 531 B,M, Sharma Vs, State of Haryana & Ors,

24, AIR 1087 5C-415

T.F, Kapur Vs, State of Haryana.
U

LIST OF CASES CITED BY THE LEARNED COUNSEL FOR THE RESPONDENTS

1. 1ce9({1)SLR CAT {Hyderabad}493,
2. AIR 1g98e SC 1069,

3. 1989{16}SLR(CAT CHANDIGARH) 407,
4. 1883(4) SLR {CAT CALCUTTA)205.
5. 7987{1) SLE (CAT DELHI) 705,

&, 199?{2} SL3 {CAT CALCUTTA) 220,
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59, For the detailed reasons given above, we dispose
of these D.As as follows:
(i) e find that the orders dated 29-4-1991,

Annexure A=5, Annexure A-6 and AnnexuTe=A,7
in O.A, 1554/91 are valid and,cannot be
assailed on any ground and that the Annexure-A
order dated 21-6-1991 in that C.A, rejecting
the representatiocn of the applicant P.K.Sinha
cannct be faulted, Accordingly, 0.4, 1554/91

is dismissed.

(ii) Likewise, we find that the Annew re A order
dated 20-8-1992 in D.R.é192 promot ing 24
DCIOs as JAD(E)s after reqular selecticn is
valid and cannct be assailed on any ground.

In the circumstances, 0.A.2192/92 is dismissed,

(iii) In so far as b.ﬂ.1047/92 is concerned, the
impugned Annexure=-A order dated 27;3-1992
therein, in so éar as it reverts the three
applicants in that 0.4, from 4-1-1992 to the
post of DCIO,is quashed= both due to its being
retrospective in effect and arbitrary in nature-
and we direct that these three applicants shall
be deemed to be continuing as Joint Assistant
Director(E) on an ad hoc basis w.e.f. 4=~71-1992
and they shall continue as such, until an
appropriate order is passed by the competent
aut hority, in accordance with law, after
considering on merits the proposal made by
the Intelligence Bureau on 2-1-1992 for continuing
their ad hoc appointment, in the light of the
ob§ervaticns we haveé made in this regard and
we further direct that, in no circumstance,

shall these applicants be reverted with
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