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3 U D 'G E rq £ N T ,

(Delivered by Hon'bls Hr. N.V, Krishnan,
Uics Chairnian( A})

These three original applications haus been

heard together uith the consent of the parties as' they

ars inter-connectsd mattfira and are being disposed of by.

this common judgement,

2, The applicants are direct recruits uho joinad tha
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Intelligence Bureau and uere holding the post of Deputy

Chief Intelligence Officer ('DCIO' for short)^ Some

of them ujere promoted on an ad hoc basis as 3oint

Assistant Directors (Executive) (t!AO(E}' fnr short),

but subsequently, soma of them uho were not selected for

regular appointtnent on the basis of the recomrriendations

made by the QPCjuere reverted. Some othei-s, though not

promoted on an ad hoc basis, uere considered but not

selected for appointment as 3(\Q{f~) on regular basis

by the OPC, The representation made in this connection

by'one applicant has been rejected. Thus, shortly stated,

the grievance in these three applications is in respect of,

(i) Non-promotion as 3AQ{E}j and

(ii} Non-promotion as oAD(E) coupled ui th reversion

from ad hoc appointmsnt on that post,

With this background^ue can nou proceed to set out the

facts of each case and the gr^isvance raised based on tha
as

plaa dings/ajso the original records produced for our perusal

by the respondents,

3. Chronologically^ 0.A,1554/91 is the first

application and raises issues which are common to the

other tuo O.As also. The facts of this case ca,n be stated

briefly as under,

3.1 This GeA, has been filed by 9 applicants, of uhom

the.applicant No,8 (n,G,S, Nambuthiry) and applicant No,9

(N,K, Bajpai) uere given ad hoc appointment as: 3AD(E) in

November, ISSS^but not selected for regular appointment, uhile

the other seven applicants uere not selected.

3.2 The channel of promotion available to ths applicants,

uho uere all regularly appointed QCIDs, is to the rank of

Senior Intelligence Officers ('310' for short) and thereafter
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as 3AD(£), Appointment to the post of 310 (Ra,1100-1500

uith special pay of Rs,100 - pre-reuised) is governed by

the Intelligence Bureau (Senior Intelliaence Officer)

Recruitment Pules, 1986 ('SIC Rules* for short). It

provides for 90^ by promotion by the selection method from

DCIOs uho have 8 years regular service and 10/S by transfer

on deputation/transfer, A copy of the rules produced by

the respondents is kept on rsccrd,

3,3. The Intelligence Bureau (3oint Assistant Director-

Executive) Recruitment Rules, 1966 ('3AD(E) Rules* for short)uas

notified on 7,11,1966 (Annexure A-l). The schedule to the

rules indicates the manner of recruitment. The poste of

3AD(E:) are in the pay scale of Ra. 1200-60-1700 (pre-revis ad)

and are to bs filled up by promotion, to the extent of

33 1/3^ and,by transfer end deputation to the extent of

66 2/3%, Both are by selection. The promotion, with uhich

alone ue are nou concerned, is from SIOs with three years

regular service and is made on the recommendations of the

Group*A' Departmental Promotion Committee which is chaired

by the Chairman or a Member of the Union Public Service

Commission ('UPSC for short),

3,4 The fourth Pay Commission recommended that the

revised pay scale of the posts of 310 and 3A0(E) should be

Rs,3000-4500 and this uas accepted by Government, The

former post had also a special pay of Rs,200/- attached to
/

it. This created an anomalous situation. This matter uas,

therefore, considered by Government and an order uas issued

on 10,11.1989, The respondents have filed a copy of this

order as Annexure R-2, extracts therefrom are reproduced

belous
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"The question of romoving anomalies in the revised
scales of pay and the quantum of Special Pay in
the ranks of Senior Intelligence Officer, 3oint
Assistant Director and Assistant Director belonging
to the executive cadre in the Intelligence Bureau,
f.ollowinQ the implementation of the Fourth Central
Pay Commission's recommendations had been under
consideration of Govt, of India for some time as
on account of these anomalies, promotions to the
above stated levels of the executive cadre in the
Intelligence °ureau uere held up,

2, While the matter is still being examined in
detail by the Anomalies Committee of the l^inistry
of Home Mffairs in order to remove the difficulty
in filling up the vacancies in thesr ranks, the
President is pleased to decide ss under;

' i) the posts of SIO shall henceforth be redesignatad
as OAO and ne rgod with the CPD grade in the acala
of Rs.3000-100-3500-125-4500, without any special
pay. Accordingly, all the existing incumbents

Vholding the posts of SIO shall be redesignated
as 3ADs uith immediate effect,

ii) the combined service of 2 years in the grade
of 3IC/3AD would be taken into account for
eligibility for promotion to the rank of
Assistant director,

3, These orders take effect from the data of issue**,

3.5 Liith the merger of the SIOs uith the 3AD(E) cadre,
the next lower feeder category post available for promotion

to the post of 3flD(E) is that of ths OCIO. But recruitment

rulaj to make promotions from DCIO had yet to fas made. Therafors,
tha respondents filled up 55 posts of 3A0(E) by the ad hoc

promotion of DCIOs yho had at least B years regular seruics,
aide the order dated 24.11.1BS9 (Annexure fl.4,'1 for a period
of one year or till the officer concerned retired or till

regular promotion to the grade of 3flD(E) uaa made, uhlcheuer
uas earlier. Only applicants Band 9 uere promoted by this
order,

3.6 Subsequently, a OPC meeting uas held in the UPSC
and on the basis of the recommendations of that DPC the

respondents issued three orders as follows on 29.4.1991, uhich
IS the starting point of the grieuances of the applicants.
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(i) By Notification No. 15/CIII/89(11) dated

29,4,1991,(Anriexura A-6), the President issued an

order regularising the'appointment on the post of

DAD(E) of 31 officers. It is noticed that they had

earlier been given ad hoc promotion by the Annexuro A-4
' \

order dated 12,11,1989 by uhich 55 officers were

given ad hoc promotion,

(ii) It uould appear that some persons given such sdhoc

promotion had, in the msanuhile, retired or died.

Excluding them, ,17 persons uho uere given ad hoc

promotion, uere not found fit for regularisation.

Instead of reverting them, their ad hoc appointment

as 3AD(£) uers continued by the order No. 16/CIII/89

(ll)/673 dated 29,4.1991 (Annexurs A-7> upto 3,10,1991.

The names of applicants 8 and 9 are included in this

oTdsr,

(iii) By another Order No, 16/CIII/B8(2)/H dated

29.4,1991 (Annexure A-5}, 36 other officers, were

promoted to officiate as OAD(E), This does not

include the names of the applicants uho are senior

to some of those promoted,

3,7 The first applicant, Shri P.K, Sinha,^made a

representation (Annexure A-g) on 6,5,1991 uhich has been

rejected by Annexure A dated 21,6,1991 of the third respondent.

That letter is reproduced belouS

"Shri P.K« Sinha may please refer to his represen
tation dated 06,5,1991 regarding his promotion to
the rank of 3AD(Executive5, The record indicate
that he was duly considered for promotion to the
rank of 3AD(Ex8cutive) by the DPC held in the
UPSCa Houever, due to relative lower grading
assigned to him by the QPC on the basis of his
service record, he could not be covered for
promotion within the •available vacancies. The.
promotion to the rank pf 3AD(Executive) is on
the basis of 'Selection' criteria. Therefore,
the supersession are inherent/inevitable".
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3,0 The sscond applicant also made a similar ra.prssen-

tation on 15,5,1991 (Annexure A-10} but the pleadings ti.o not

disclose as to uhat happened to that rapresentation,

3,9 It is in these circumstances that the applicants

uho haue been given ps rmission to fila a joint application,

have filed this G,A* seeking the following main reliefsj

'^In v/ieu of the facts mentioned in the foregoing
paras, the applicants pray for the follouing
reliefsj-

(i) To quash the impugned order dated 21st 3une,
1991 (Annexure'ft^5; 29th April, 1991,(Annexure
A-5 and A-6) as illegal, arbitrary and

. uiolatiue of the Fundamental Rights of the
/ applicants guaranteed under Articles 14,16 and

21 of the Constitution of India;

(ii) Consequent to relief at (i) above, direct
the respondents to hold a reyieu UPC therein
year-uise panels should be prepared and only
those coming uithin the consideration 7one
of those respectiv/e years should be considered
and promoted uith retrospective effect along
with all consequential benefits accruing from
the same and also payment of difference of pay
and allouances with 18% interest till the date
of realisation^.

^ 4, A reply has been filed on 26,10,1991, which has

> been verified by T,3, Negi, Assistant Director in the

Intelligence Bureau. Though Plrs Raj Kumari Chopra entered

appearance for the second respondent, the Chairman, Union -

Public Service Commission, on 30,10,1991 and uas given four

ueaks to file a reply, no reply has been filed by this

respondent. Instead, on 17,12,1991, Shri Dog Singh, learned

counsel for the respondents 1 and 3, prayed that the counter

already filed may be treated as the reply of Respondent ND,2,alsc

5, The respondents have stated that consequent upon

the nerger of the post of SIO with that of. 3AD(E) by the

Annexure R-2 order dated 10,11,1989, it became necessary to

frame rules for the promotion to the post of DAD(E) from the

post of OCIO, the immediately next junior level ipos t in the

hierarchy. As the process of finelisation of such rules was

\Sx
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likely to taks time, ad hoc ,promotions were made in Novembar,

1989 to the post of 3AD(E) vids the Annexure A-.4 orde?.

These promotions uere strictly based-on seniority subject to

rejection of the unfit, which is the criteria to bs adopted

in ad hoc promotion,

6, Draft recruitment rules providing for.the promotion of
/

DCIOs as 3A0(£) uere prepared in the Intelligence Bureau and^

after obtaining the approval of the f^linistry of Home Affairs

and the Ministry of Personnel, they uere sent to the UP3C on

15th 3une, 1990, Therefore, a proposal was sent to the UPSC

pn 13,9,90 (and not on 13,9.91 as stated in the reply, uhich is

^ a mistake) to consider promotion of QCID as 3AD(E), There uere

54 regular v/acanciss in 1989 and 16 vacancies in 1990, i.e.

70 vacancies in all^of uhich 54 had to be filled by general

candidates and the remaining 16 uere reserved for SC/ST, The

Intelligence Bureau had furnished to the UPSC relevant

information about the status of the recruitment rules, as

^mentioned above, the seniority list of the DCIOs as also
^ particulars of the persons eligible for consideration for

promotion both against the 54 vacancies of 1989 and the 16

vacancies of 1990, The meeting of the DPC uas held in the

UPSC on 11th and 12th l*iarch, 1991, As a result of the

recommendations made by this DPC based on the selection method
o r d er s

of promotion^the Annexures A~5 and A-6/tjere issued. The

officers appointed on an ad,hoc basis but uho uere not regularissf

by the DPC - of uhoin only 17 remaire d for consideration

including applicants B and 9, the rest having already, died

or retired - uere, however, allowed to continue on ad hoc

basis upto 3,10,1991 by .the Annaxure A-7 order. Efforts uers

also made simultaneousTy to send them on deputation to other

vK/
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organisations as 3A0(E} as i,s, clear from the circular

latter dated 1.5, 91•issuad to them (Annexure A-g). The

regularisation/promotiqn was on .the basis of selection.

This necessarily meant choosing the best out of those in

the zone of consideration by giving priority to those uho

have been graded "Outstanding", followed by those uho uere
\

graded as "Very Good" belou uihom alone those uho graded

'Good* uero placed. It is in this process that the applicants
arid A-6

had to be left out of the Annexure A-5^ by which sotne of

their juniors have been promoted/regularised,

7, In the circumstances, the respondents contended that

this application is without any merit and is to be rejected,

8, Ue can nou consider ths second case, C,A, Wo.1047/9?.

This is a sequol to the first 0,A, 1554/92,- As mfenAoned
in para 3,5(ii) above, the ad hoc appointment of 17 persons

uas continued on ad hoc basis as DAD(E) till 3.10,1991

(Annsxure A-5 in this C.A,). The Intelligence Bureau had sent

a proposal for further extension of the ad hoc appointment by

^ three months ending 3,1.1992, This uas approved by Government

on 23.12,1991. The extension uas " needed- only for 11 officers,
out of the 17 officers mentioned, in the Annexure A-5 order,
as the others had retired or uere sent on deputation to other

organisation. The order extending the ad hoc appointment upto
3. 1,1992 in'respect of 11 officers uas issued on 17,1.1992

(Annexure A-7),

5. In the tneanuhlle, proposal, for filling up 25 fresh
v/aoancles of .3flO(E), arising in 1991 uas sent tc the UPSC and
the UPSC uas/r'eiiuested to hold the OPC for ihis purpose. That

^ meeting, ho„fe„er,, took pl««^only in July. 1992. In the
-
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{I.B.)
circumstancea, Intelligence Buraau/ssnt a proposal for further

continuance of the adhdc appointment beyond 3,1.1992, This

was not approved by the Ministry of Homa Affairs. Hence, nine

persons, who alone remained on adhoc appointment, were reuertsd

by .the' impugned Annsxure A order No, 16/C-II I/6S{ II )945 dated

27,3,1992 issued by the third respord ent which reads as

follows;

•'Reference Order No. 16/C-.II I/89( 11)"207 dated
17,1.1992 conveying approval of for .
extension of ad-hoc •promotion of DCIOs as

, 5DA(Exacutive) upto 3,1,1992,

2, The n.H.A, vide their 0,D, Mo.479/g2-Pl
dated 24,2,1992 have not agrsed to the furthsr '

^ - extension of continued ad-hoc promotion as DAD.
(Executive) in respect of the following officfirs.
As such, these officers will stand reverted ss
QCIO with affect from 04,01,1992:

S/Shri
1, Ramavtar Sharma, SIB Shillong,

. 2, M.fl. 3ha, I.B, HQrs.
3, Kailash F.ai, I,B, Hqrs.
4, N,K. Bajpai, SIB Lucknow,
5, G.P, Nigam, I.B, Hqrs.
6, Ram Chandra Dha, SIB Patna,
7, Helm Bahadur Rai, SIB Oibrugarh,

4 B, N,K, Kakkar, I.B, Hqrs,
.A 9. 3»N, Plehrotra, SIB Lucknow**,

10, Three persons whJ have been reverted by tha Annexure-A

order have-filed this 0.A, challenging their reversion. They

have claimed, the following reliefs: ,

^(i) To declare the impugned order treating
the applicant reverted to the post of
DCIOs with retrospective effect from
4,1,1992 as illegal, arbitrary, malafide
and, therefore, non-est in the eyes of lay.

OR IM THE ALTERNATIVE
quash and set aside the ssme being contrary^
to law, violative of the laid down rules
and regulations a.nd, therefore, violative
of the Fundamental Rights of the ap'plicants
guaranteed under Articles 14, 16 and 21 fof
the Constitution of India and for this '
purpose direct the respondents to produce
before the Honourable Tribunal for their
judicial disection all the relevant recqrds
including ACRs, DPC proceedings pertaining
to the rank of DCIOs, 3ADs and SIOs, in which
the applicants figure".

i/.

i
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11, A reply has been filsd by the raspordents danyinQ

that any relief is due. It is stated that the approual of

the competent authority to continue the adhoc appointment

of 17 persons upto 3,10,1991 had been obtained in the,first

instanca (Annexure A-b) uhen they usre not regularisad by

the last DPC* Therafore, further extension was given to

11 ps rsons, who aJ.offa i^osivcd it^upto 3.1«1952 ^Annexure A-?;,

A proposal was sent on 2,1,1992 by the third resporcent,

raqussting tha Ministry of Home Affairs, first respondent,

to continue the ad hoc appointment for some more time as the

second OPC uas yst to meet. This proposal uas turned doun

by the Fiinistry and, therefore, the impugns d order Annsxure-A

dated 27,3,1992 uas issued which has-been reproducad in

•para 9 above. It is clear that the reversions have been

made from 4,1,1992, The respondents state that, neuerthe lee 3,

this does not amount to retrospective reversion, as allsQed,

because, the .concernad officials were informed as early as on

20,1, 1992 about this possibility of reversion, if the S^inistry

did not accept the I.B's proposal for extension,

12, Uhen the 0,A, came up for admission on 20,4.1992, an

interim order uas issued directing that the impugned Annexure A

order dated 27,3.1992 shall remain stayed for 14 days and

this interim order has since been ranaued from time to tims .

13, Thus, in this 0,A., the grieuancs is against the

reversion from the adhoc post of 3AD(E) held by the

applicants,

14, Ue can new consider the third case, i.e. 0,A,2192/92
uhare the grievance arose after a second lot of persons were
promoted as 3A0(E) on a regular basis on 20,8.1992,

15, A requisition uas sent by the I,B. to the UPSC on

4,10,1991 for recruitment to 25 vacancies of the year 91-92.
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A DPC uas held in the UPSC and a second selection uas ^

held. In that selection, ths cases of all those who uere

not selected earlier as also others who came in the 2one
!

of consideration for the first time uera considered. On

the recommendations of this DPC, the impugned Annexure A

order dated 20,8.1992 uas passed promoting 24 OClOs on

an officiating basis to the rank of 3AD(E), The promotees

includa throe persons (Kailash Rai, Bameshuar Sharma and

P1,M. Dha) who were not salected by the first OPC and uhose

adhoc appointments were continued upto 3.1,1992, The other

persons uhose adhoc appointments uere continued on an adhoc

basis upto 3,1,1992 .were not regularised^ and were reverted (An-A?),
One another,

Ipf them - N.K, Kakkar^and/c.P, 3ha, hava joined in the

, present application and impugned the Annexure A order as

they hav/® not been selected,

16. This applicati,on has been filed on the following

important groundss

(a) The first applicant is a very senior officer

^ ' and has been continuously officiating as jAD(E)
without interruption from 21,11,1989.

(b) The initial adhoc appointment was made in

November, 1989 when rules for recruitment to

the post of 3A0(E) had not been finalised, that

position still continues and, therefore, there

uas no occasion to disturb the adhoc appointments

made or to proceed with the regular appointment

in the absence of rules,

(c) The entire process of regular recruitment.

ending with the impugned flnnexure-A order is

irregular.
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The respondents hay® Filad a reply contesting the

claifiis made by the applicants. It is st^ed that on the

request of the third respondent to fill up 25 vecancies, the

UP3C had convened* a meEting of the DPC uhich .was held on

3,7.1992 in respsct of the vacancies uhich arose in 1991.

The recruitment rules for promoting DCIO to the rank of SIC

haue been approved by the Home Ministry and the flinistry of

Personnel/is awaiting the approval of tha UP3C, In the

circumstances, the DPC was conducted in terms of the

Ospartment of Personnel and.Training OH No. 3902l/5/85-E-stt,

(B) dated 9,7,1985/ The process of selection uill necessarily

involve supersession if the applicants are adjudged to ba

inferior to others who are found to be mora meritorious,

"IB, When these cases came up for final hearing, 3hri

3,B. Raval, the learned couns^3l for the applicants, spent a

littla time on uhat he considered to be an important background

for appreciating the grievance of the applicants in these cases,

This has been made a part of the pleadings. He gave a

comprehs ns i vs history of, the Intelligence Bureau

with particular raferenee to mahagement

and recruitment policies. In substrnce, he contended that

the leadership of the 1,3, has fallen into entirely urong

hands, vi"., officers of the Indian Police Service uho uere

not equipped to hold any responsible post in the I.B, Haviiri^

control of the decision making levels in thK Home f'Unistry,

thssa of ficers of the IPS have managsd to find for themselves

and their brethren in other Central Police Organisation^ safe

positions in the I.B,, after having run auay from their parent

organisation to escape onerous responsibilitiEs which thsy

uould have had to shoulder. He submitted that tha recruitmsnt



rulss uera so designed- as to always keep the direct

recruits to the IB - i.e. those uho uore bonn in the IB

itsalf and can be considered to be 'sons of soil'-in

subordinate positions and auay from the seat "of pouKxs^

and authority. It is for this purpose that a strange rule

uas designed uhsreunder a direct recruit DCIO ha©'-to work

for 8 years to become a 310 and then for three years to

become a ^AO and then for 2 years to become an Asst. Directa'

(AO) while all these three higher posts carry the same pay
this,

scale. As against/the ministerial staff equated to the rank

• of OCIC get directly promoted as AD. Thus, the authorities

have sought to drive a uedge betuiesn such direct recruit^and

l^inisterial staff of the IB,

19. In the light of these submissions, the learned

counsel for the applicants uas asked to clarify whether the

persons uho have been promoted as JAD(E} as a result of the

recommendations given by the DPC on two different occasions -

f the subject matter of C.A 1554/91 and' O,A.2192/92 - are

^ officers uho are not direct recruits like the applicants^.e»£ "
members of the IPS or other Central Police Organisations or

members of the Ministerial staff of the IB, in regard to

all of uhom a general grievance has been voiced by him that

they are out to run doun the direct recruits. The learned

counsel for the applicants clarified that such is not the

case. In all these applications, the applicants as ueli as

the persons selected by the DPC and appointed by Gov/ernment

as regular dAD(E) belong to the same category of direct

V

recruits i.e. they belong to the same species as the learned
/

counsel for the applicants put it.
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20, In this vieu of the msttar, ue find that the

prsliminary background given by the learned counasl for

, the applicants complairdng of unnecessary domination of

the I.B, by the IPS officers has no direct relevance for

a proper decision of these applications, Fcr, the cballengfi

in ,0.A,1554/91 and D»A,2192/92 is to the selection of

certain persons in prefferehce tc the claims of the applicants

therein and the challenge in C.A,1047/92 is to the retro-

spectivB reviirsion of adhoc appointees, uhen they URie not

sele cted as DAD,

^ .'k 21. To facilitate dacision, both the counsel have

also filed written notes of arguments with tha citation of

authorities relied upon, ,These are kept uith OA 1554/91,

22. The applicants hjae challenged the selection arri

reversion on a number of important grounds uhich are '

referred to bfilouj

(i) A fundamantal objection to the holding

of the QPC meeting is that tuo main

^ prerequisites were missing. Firstly,
there uas no recruitment rule as to ho'u

promotion should bs made from DCID to
I

3AD(E}, Secondly, a final seniority list

of DCIC uss not available or published.

In the absence of these tuo vital ingredientSj

a OPC for rsgula r-appointment could not have

been held at all,

(ii) Thfi vacancies in tha cadre of 3AD{E) belono
> "

to at least tuo years 1989/1990 in so far as

0.A.1554/91 is cDncerned, i.e. 54 vacencias

•of 19B9 and 16 of 1990. In the circumstances,
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the DPC should have taken the zone of considerations

separately for filling up the 54 v/acancies of

1989 and the 16 vacancies of ,1990. On the contrary,

all the vacancies have been bunched togethar with

the rasult that a larger zone of conside.ration uas

taken into account which has adversely affscted the
V , > '

applicants^inasmuch as their non-selection on merit

uas directly due.to the inclusion in the panel of

a number of juniors who would have been outside

the zone'of consideration^i f the 54 vacancies of

1989 had alone been considered separately.

(iii) In the written argument, it is submitted that

even the 54 vacancies of 89 did not arise in that

year, Th^se had arisen in the earlier years as

follousS '

1983 -
3

1984 ' - 4

1985 — 3

1986 - 5

1987 - 14

1988 - 5

1989 20

Total - 54

Therefore, the DPC should have been held for

these vacancies separately for each year,

(iv) Admittedly, rules have not been finalised for

promotion from DCIO to 3AD(E)\ Such being the

case, the respondents had no right to go in

for regularisation of .adhoc appointees or selection

for regular appointment.
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(v) In any case, they had no authority to adopt

thffi selection method'For the purpose of

pi^omotion. It'is contended that as no rules

existed, seniority subject to fitness alone

should have been adopted for promotion,

(vi) The respondents have continued some of the

' applicants on ah ad hoc basis for abai t two

years. That gives ±hem a vested'right to be

\ reguJa ri-sed in preference to others,

(vii) The persons sought to be reverted have experience

and have been graded 'Good' - which, is the bench

mark for selection - and they uare also proposed

for deputation to other organisations as 3ADs,

Therefoire, they ought not to ba reverted,

(viii) The reversion cannot be tnede with retrosps ctive
\

effect. It is illegal on that single ground,

23, , On the contrary, the respondents contend that adhoc
»

appointment as DCIO as Z)AD(E) was resorted to when the ca^jre.

of SIO got merged uith 3fiO(E), There was a regular seniority

list of the DCIO dated 18,5,1969 exhibited as Annexurs A-!2

in 0,A,1554/91. As the revised recruitment rule., regulating

profTiOtion of OC-IO directly as 3AD(E) yes not ready,, adhoc

appointment was made. The draft rules were then finalised

by the Home t^^inistry and Ministry of Personnel and sent on

15,6,1990 to the UP3C~ for concurrencs. The refore, there
• ''

uss sufficient guidance i-n the draft rules to enable regular

promotions to be made. Hence, regular promotions uere made

in tuo lots - one by the issue of the tuo orders dated

29,4,91 (Annexurs A-5 and Annexurs A-B in 0,A, 1554/91)

•and again by the order dated 20,B„1992 (Annexura A in

C.A., 2192/92), Those who could not be regularised, had

to be revsrted as they had no right to .continu® on the posts

of OAO(E), Hsncs, the respondents contend that all the

three O.A.s'are liable to> be dismissed.
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2^, Ue have carefully considerad these rival contentions

and also perused the pleadings in the three O.As as also the

original records that ^the respondents produced for our

inspection, and the gist of written arguments filed by both

th0 parties,

25, ' The crux of the applicants' case in the three OAs

li®s in three important contentions which go to the root of

the matter,. Firstly, there uer® no rules governing the

promotion of DCT.0 as 3AD(E} and, thersfore, regular selection

or regularisation of adhoc appointments sh3uld not have b^en

mads. Secondly, even if rsguiar appointment had to be msde,

it should have been only on the criterion of seniority subject

to fitness in the absence of recruitment rules and the

criterionof selection could not have been adopted at all.

Thirdly, the proceedi.ngs of the first DPC held on 11,3,91 and

12,3,91 are illegal because they suffer from the vice of

clubbing all vacancies and considering appointments to them^

without separating the vacancies yoaruise and considering the

claims of only -the eligible persons uho are in the ' zone of

consideration for those yaaruise vacancies, Ue c^n first

consider these objections, /

26, The learned counsel for the applicant has cited a

number of authorities in. support of the contentions raised in

the D,As and the arguments advanced by him. But, he has

failed to produce any authority to support the first tuD

contentions mentioned in para 25 supra,'Uhere rules of

appointment/proniotion are not available, _ nothing prevents Govt,

from making regular appointments and determining what criterion

-1,6. seniority or selection - should be. followed for

regulating promotions. This position SGems. to be well estab

lished by the Supreme Court's judgement in Ramesh Prasad Us.

State of Bihar (AIR 1976 SC 327), That was a case uhare the
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Bihar State Electricity Board created 0 temporary Telscommu-

nication Division at Patna and s t«5fnporary post of Exscutiwe

Enginesr ( Tslecommunica tion), There uere no recrui trrent

rules goyarning appointment to tliis post. The appointment
(appellant)

of Ramesh Prasad^uas made on the rBcommsndation oF the Boards

Expert Selection Committee, Thereupon^ the respondents 3 to

28 before the Supreme Court challenged the promotion on the

ground of malafide and irregular supersession of their claims^

though they uero sanior to Ramssh Prasad, The matter kias

decided against ths appellant in the High Court. On appeal to

thB Supreme Cburt, the appointmsnt of Ramesh Prasad was upheld

and the follouing obs erv/ations were made.

"Regarding the observation of the High Court that in
the absence of rules laying doun qualifications
for appointment and promotion to the post of Executive
Engineer (Telecommunication), respondents 3 to 28
could not be excluded from considsration for'appoint
ment to that- post, ue would like to say that though it
cannot be gainsaid that before initiation of the
proposal for creation of post of Executive Enginear
(Telecommunication), respondents 1 and 2 had not
framed any rulas prescribing qua li fi ©tions for that
post, it cannot bo ovtsrlooksd that it is not obli
gatory to make rules of recruitment etc, bafors a
service is constituted or a post is created or filled

' up. As is usll known, the process of rule-making is
a protractsd and complicated one involving consul
tation with various authorities and compliance with
manifold • formali ties a It .cannot also be disputed th;\t
exigancios of administration at times raquire immediate
creation of service or posts and any procrastination
in that behalf cannot but prove detrimental to the
proper and isfficient functioning of public depar trra nts»
In such like situations, the authorities concerned
uould have the power to appoint or tarminatfs admini
strative parsonnel under the general power cf admini
stration' vested in them as observed by this Court in
B.N, Wagarajan v. State of i^ysore, (1965)'3 SCB 682.
It follous, therefore, that in the fbsence of rules,
qualifications for a post can validly be laid down in
the self same executive order creating the service or
post and filling it up according to those qualifications!?

t-
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Ue are, therefore, of the vieu that the respondents uere

only within their rights in procesiding to m^ko regular appoint

ments to the post of 3A0(E) either by considering the casssof

the adhoc appointeas .. for regularisation or considering the

claims of other DCIOs and stipulating that the promotion would

bs made on the basis of selection,

27. That apart, there are two other circumstances to

justify the holding of the DPC meetings to make regular.

salBctions and for the adoption of the selection 'method - and

not s@niority-cum-fitness test- for regular appointment.

(i) firstly, the respondents have drawn our

attention to No.28036/8/87-Estt,(D) dated

30,3.1988 of the Department of Personnel and

Training (Annexure R-1 in C.A, 155^/91) which

. was issued to impress upon the authorities not

to resort to ad hoc appointments if it could be

avoided. Adverting to the practice 6f effescting .

ad hoc promotions on the ground that recruitment

rules ara not-a vailable, this OR states as

follows:

''"Adhoc appointments are frequently
resorted to on the grounds that
Recruitment Rules for the post are in ,
the process of being framed. In this
Department's O.H, No,3902l/5/83-E3tt,(B)
dated 9th 3uly, 1965, all flinistries/
Departments have bOBn advised that if

/ (Sic) th ereZoverriding compulsions for filling
any Croup'A' or Group'B* post in the
absenqe of Recruitment Rules, then the y mav
make a reference to the Union Public
Service Commi3sion(UP3C) for decidirg
the mode of recruitment to that post,

' Further action to fill the post may be
taken according to the advice tendered
by the UPSC, All such appointments will
be treated as regular appointments",

tU
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This 0,n<, has not been chalisnged. Respondents

contend - and rightly too - that their actions

uere in pursuance of this O.f^,

(ii) Sfscondly, the decision to adopt the selection

method is justified on a priori considerations .

Far, the promotion frorri the grade of SIO - uhich

is a post superior to DCIO - to 3AD(E) uas on the

basis of selection as prov/ided in the 3AD

Recruitment Rules (Annexure A-1 jnCA 1554^91). Th« feerisr

category has nou becomej the still louer post of

DCIO, Thersfore, the promotion from DCIO tc 3AD(E)

cannot but be on the basis of solection. The

same conclusion can be resachsd from another sngle.

So long as the post of SICs were not merged with

the 3A.D(E} cadre in 1989, the OCIOs uera entitled

to be promoted only to the post of SICs as provided

in the Intelligence Bureau (Senior Intelligence

Officer) Recruitment Rules, 1985. The post of

SID was a selection post for OCIOs uith 8 years

regular serv/ica and the case of promotion is to be

scresned by the Group'A' OPCe Therefore, if selectio

U3S the appropriate method for promotion to ths

post of SIO, which, admittedly, uas ths only feedsr

category post for promotion as 3AD(Er), then, it is

clBar that uhen DCIOs are to be considered for

promotion to the post of 3AD, selaction alone has

to be the only method of promotion,

2B» The refers, ue do not find any merit in the first

tuo grounds urged by the learned counsel of the applicant,

as stated in para 25 supra,

29, We can take for consideration - the third ground based

on bunching of vacancies of differant years for joint

consideration without considering the yearuise uacancies

\|_X separatsly. In this ccnnoction, the learned ccunsel for the

n
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applicants has draun our attsntion to the consolidated jrstmctions

of the Dspartment ©f Personnel in the dated lG.'-i,1985

(Annexure A-.3 in O.A, 155-4/91) - Part IV deals uith "pro

cedure to be observ/Bd by DPC", Para 5»4»1 of that part

deals uith ^"Preparation of yearuise panels by the DPC where

they have net met for a number of years^ and is as follousS

"6«4.1. Uhere for reasons beyond control, the DPC
could not be lieId in an yGar(s), even though ths
vacancies arose during that year (or years), the
first DPC that meets thsresftar should fclloui. the
follouing procedursss ,

(i) Determine the actual number of regular v/acsncies
thst arose in each of tho previous year(3;
immisdiately preceding and the 'actual number of
regular uacancies proposed to be fillsd in tha
current year suparatBly,

(ii) Consider in respact of each of the years those
officers only uho would be uithin the field of
choice uith reference to the uacancies of each
year starting uith the. earliest yesr onwards^

(iii) Prepare a select list by placing ths select list
of tha earlier year above the one for the next
year and so on^o

It is alleged that this principle has been grossly uiolated

because the LiPSC has considered the 7D uacancias, together,

thouoh admittedly 5^ yecancies arose in 19E9 and 16 in 199D»
- / ;

30, Further, in the written .aiigoment, it is also

stated that even 54 vacancies' of 3A0(E)/AD stated to have

arisan in 1989, had, in fact, arisen as follouss

1983

196 4

1965

198S

1987

1988

1969

Total

3 Uacancies

4

3

5

14

5

2D

54

tt

St

n

Therefore, thn OPC should have considered tha vacancies

^ of each yeai separately in accordance uith the sbov/e
instructions,
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31, Ue hava perusesd the records in File ND.2/Profn

(G)/89(4) dealing uith the DPC for promotion to the renk

of 3A0(E) in the IB, It may ba ms ntioned hare that

the learned counsel had serious objactiore to our looking

into the reuissd draft rules for recruitment/promotion tc

the rank of i3AD(E:), as his view is that draft rules have

no ms aning and carry no legal authority. Be that as it

may, ue consider th® draft rules to be relevant, as uill

be shoun presently. A perusal of this file discloses

the follouing important fjjcts:

(i) The Intelligence Bureau (Senior Intelligence

Officers) Recruitment Rules, 1986 provides

that90^ of the post of 310 is to be filled

by OCIO by selection.

(ii) The merger of posts of SIOs in the caJj^e.
of 3oint Assistant Director was done on

10.11.1989 (Annexure R-2 in OA 1554/91}

uith the approval of the Tlinistrias of

Fine nee and Home and the Department of

Personnel.

(iii) Consequently, a proposal to amend the
/

Intelligence Bureau (3oint Assistant

Director) Recruitment Rules, 1986 was

sent to the UP5C on 15,6.1990 explaining

the background for the amendment. The

draft amendments provide for 75% promotion

to the post of 3AD(E.) by promotion of

OCIC uith 8 years service on the basis

of s ele ction.
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(iv) The letter also indicated that a proposal

to repeal the r&cruitrrient rules for the

erstuhile posts of SIC had been sent to

the UPSC on 22/5e90,0n the approval, of that

proposal, thB Intfclligenc© Bureau (Senior

Intelligenc® Officer) Recruitmen t Rules, 1986

was repealed by the notification 19»10,90 of

the P'iinistry of Home Affairs with immedi.Ete

effect,

(u) A requsst to hold a DPC for regular appointiTien t

of OCIOs as 3AD(E) was sent to the UPSC on

13.9,50, It was stated that draft rules

approved by i^iniatry of Home Affairs and

Department of Personnel have been sent to the

UPSC and are pending with them. This letter

indicated that there ware 54 vacancies of 1989

and 16 vacancies of 1990, This was computed

by allocating 75% of the 142 postsirithe revised DPD

cadre to the promotion quota, Tuo separate

eligibility lists for 1969 and 1990 vacanciss

and 2 seniority list of DCIOs containing 117

, names uere enclosed,

(vi) The DPC met on 11,3.91 and 12,3,91 and

considered the question of filling up 70

vacancies for the year 1990-91 and reconimended
112 considered

a panel of 69 names out of^s one post reserved

for scheduled caste had to be left vacant

due to non-availability of suitable SC/ST. The

officers uere graded 'Outstandirg ', ' Vary Good,'

'Good'and'Unfitl^ In the panel, ths arrangement
is Cjutstanding folloued by Very Good and Good,

maintaining the inter ae seniority in each
'y category.
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32, It can thus be seen that as on 10.11 .1989, thtg

post of SIO cessed tc exist as th ® feeder category post.^

fcr promotion to the rank of 3A0(E}, If the post of SIOs

had continued uithout baing merged in the cadr# of 3AD, a

claim could have been made by the SIOs that a number of

posts in the DAD(E} were vacant from 1983 onuards, as

sllesgad in the uritten note of the applicants, end they

could have staked their claim for promotion in the reapectiuo

years. If they failed in their efforts, they could haw© filsd

an application before this Tribunsl for a suitable diraction

to the respondents. That is not the situaticn nou^For,in Noy.,

1989, the posts of SIOs csased to exist and, therefoie , the

DCIOs also ceased to be a feeder catogory post for promotion to

the pcB t of SIO, This uas formalisrad by the repeal of ths

310 Recruitment Rules ij,e»f, 19,10.1990, The DCIOs. uers then

not legally recognised ©§ a feeder category post for promotion

to 3aD. The vecanciea of 3AD(E) which existed in Novy,, 1989 had

to be filled up. In the above circuns tances, ad hoc promotion

uas resorted to in the first instance in Nov., 1969 by consi

dering the claims of all the DCTOs on the basis of seniority

subject to fitness,

33a The draft rules providing for promotion of DCIOs as

DAD(E) as approved by the P'Unistry of Home Affairs and the

i^inistry of Psrsonnsl - i.e. tuo of tha three agsncias involusd.

uare available in 3un6j 1990. They uere than sent to the UP5C

for its concurrence. Thus, it could ba held that a tentative

decision had been taken by Oouernment in 3unB, 199Q, subjsct to

concurrence of the UP3C, that recruitment to the post of 3AD

should, bft donfj in the manner indicatsd in the draft rulss. It

is only on the basis of these draft rules the t the DCIOs could

get for i,ha first time, if at all, a right tc be considsrad for

promotion directly to the post of 3AD(E). In. other words, the

existence of vacancies in 1989 - or from 1983 to 1989 in ths

GAO(E) Cadre as pointed out in ths applicants' uritt®n note
eusn if it is oErrect- uill not glue anj- right to the DCICs

Iffi

to b, con.id.red for those vacancies in those years, for th
simpl„ reason thst thsy nc:f. alio;s,„ to h. .
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those \Bcancies in those years, Ibr , in those y®rs,the^D fee ruitiiBnt Rulss
in OA 1554/91) . , -

(Annexure A-1 / ueres- in force which provided for promouion

to these posts from the grade of SIOs and that too to the extent

of 33 i73/" only. QCIOs uere not in the picturs st all for

prooiDtiDn to ths posts of 3AD(E) upto 3uns, 1990 - ^Pto

the date the DPC was held for the first time on 11.3.1991 and

12,3.1991 takirig cognizance of all the aforesaid chEngss,

34. ' The DPC proceadings of 11.3.91 and 12.3.91 show

that the member of the UPSC who presided over the OPC

meeting eccepted that 75% of the posts in the 3AD cadrfe
should be fillad by promotion of OClOs with 8 years regular

service" on the basis of the selection ms thod, all of which

are the provisions of the draft amsndnien is to the 3AD

Recruitmant Rules, It is only when the UPSC impliedly

c0r7curr©d in these proposals on 11,3,91 and I2,3e91 thao

thffi DCIOs can be considered to have becoma eligibls for

COnsidorstion for promotion as 3AD(c.}, All ths ,70 vscanciss

had occurred well bafore that date. The rf2 fore, no impropriety

was committed either by thB UPSC or by the OPC in considering

the claims of tha eligibls persons/officers for filling up

fill these 70 vacancias. It uas. not necessary for the UPSC

or the OPC to consider ths claims for pfconiotions in two

compartments, i.e. for 54 vacancies of the year 1989 in the

first instance and for 16 vacancies of 1990 subsequently^ on

the basis of two different eligibility lists of officers who

fgl 1 in the zone of consideration. The re fore, we find that

the selection made by tha DPC which met in l^larchj 1991 does

not suffer from the vice of bunching, bs caus s the DCIOs^having

acquired'a right for consideration only in March, 1991^ cannot
stske a claim to ysarwise vacancias which arosa long ba fora

that dats. The authorities relisd upon by the learned

counsel for the applicants ara being considered later, but it

hii 3 to b6 31rsigiItaway statfid that hs has not citsd any

authority which square; ly sppliss to ths situation in which

thB impugned orders were passed in C,A.1554/91 , which is the
basic cas, in this b.nch cf applic^ticrB . It is, no doubt.
unfortunate that a bri«F nof.* =c to fhra =n rj 1 ^ n k C 1 «" i.
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rulss in above circunistanoBa has not been left ait..ei by
tha wember of the UPSC uho presided ouer the DPC or by the
DPC itself. If a note had been recorded, it uould not haue
been necessary to drau the aboue inferences from the conduct
of various parties to the DPC. Houever, it la clear thet^if
the action taken by the UPSC or the DPC, can be justified on
the grounds mentioned by us, the absence of any written
obae'rv.tions by either the .ember of the UPSC or the DPC is not
oT any consequenca,

35. The learned counsel for the applicants had serious
doubts about the legality of restricting the zone of consi
deration to only 144 persons, even if the 70 vacancies uere

.A

taken into account without segrftgation, i.e/ on the basis of
the formula 2x + 4. He pointed out that this is contrary to
'the Annexure A-3 instructions in C.A. 15^^ 4/91, uihich requira

that the number of persons to be consitfered should be three

times the numbsr of vacancies, if the vacancies are four or

more. A plea of this nature can be raised only by the persons

uho have been excluded from the zone of consideration by

determining it as 2x + 4, where 'x' is the number of vacancies

exceeding/ That apart, the learned cotjnsel for the applicants
submitted that the 2one of consideration (i,e, 2x +4) ha s been

correctly determined on the basis of the modified instructions

in D,C,P»T, O.n. No» 2201l/l/9D-Estt.(D) dated 12.10.90 kept on

file.

36, That takes us to the next important issue regarding

reversion of the DCICs who u ere appointed on ad hoc basis as

3flD(E) but have not been regularised as 3AD(E) s by the OPC.

The plea of the applicants in D.A.1047/92 who are aggrieved on

this score is that thsy should be regularised becaiB s they

have already held the post for abctit two years on an ad hoc
ly
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basis, Uo do not find any merit in this contention. The

officers were appointed in November, 1989 only on an ad hoc

and senio ri ty-cum-fitness basis^as the r scruitment rule to

govern their, prorooticn had not been finalised. The draft

recruitment ruliSsi' which has been approved by ths Horns (Ministry
[V]

and the "inistry of Personnf?! and has received the ioiplied

approval of the UPSC^provides for sslection. Therefcre, the
above promotion cannot confer any right on the appointees for

regulariastion, unless they are selected by the OPC. Othsruisa,

it uill be highly discriminatory^ bBcause^mor® m&ritDrious personsj

who might be thoir juniorsj but would have stolen a msrch over

them if a proper selection had been held, uould be deniad thfjir

legitimste dua^.

37. The principle of r agula ris ation maraly on ths length

of ad hoc servic,® cannot extend tc a protiiotion post. That

principle.' has validity for pos ts tc uhich appointment is nrta des

by direct rscruitmfflnt and hence, an ad hoc appointee ^uorkirg

for a long period agairet a vacancy to be filled by direct

i recruitment, can claim regularisation. But evsn in such a case,
hs hes to satiaf]^ all the conditions of recruitment. That

principle cannot spply uhere the post is to be filled up by

prcmotion after considering the claims of all persons who are

in ths zone of consideration,

38- However, a perusal of the record (File Mo,2/Prom (G)/89

{4)) shows that there are some special features about t^e

circumstances in which the order of reversion has been passed^
which require consideration,

39, The bench mark for selection by the DPC in's ccordance

with para 6.3,1 of Annexura A-3, guidelines in OA 1554/g^, is

only "Good", File No, 2/Prcin(G)/89-{4) relating to the

DPC was also seen by us. For the first* selection held
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.in Plarch, 1991, there u»re 70 vacancies, of uhich only

54 vacancies were to be filled by the general candidatss like

the applicants in the C.As. Ths DPC of narch, 1991 recommended

'59 names on msrits after considering 1l2 persons, including

the casss of all tha ad hoc appoxntaes and othsrs uho fsli ir

the 2onfe of consi dsration and weref «ligiblg, leaving ona place

for 3 Schaduled Caste candidate. These 59 names includesd 54

general candidates, of whom one was adjudged to be outstanding

and 52 persons uiere adjudged to be 'Very Good'. Thus, 53 person;;

uere alraady better in mftrit than parsons adjudged to be 'Good',

uhateuer be their inter-se seniority. These included 21 out

of the 47 genaral candidates who had been giusn ad hoc appoint

ment by the Annexure A-4 order (DA 1554/51 ) and the remaining

32 uers only DCIOs, junior to tha applicants. The rsmainirg

one place i.e. 54th uacancy, was filled up by ths seniorfpost

ad hoc appointee uho uas graded 'Good' (uiz,, I.T, Panuals).

The DPC also included tuo persons, Harish Ch, 3oshi sn d

i^lahendra P. Singh, bBlonging to the; general category, uho had

also 'Good' grading, among the 16 vacancies reserved for 3C/3T.

These thrsr? general category persons^-are at Serial _Wos 1,2 and

3 of the seniority list of ssligible DCIOs considered by the

DPC, That left 17 persons from the ad hoc apoointses uiho alone

remained unselacted in 1991 and uiho had e-42?4 '̂ 'Good' grading^but

could not bs rsoularisad for uant of vacancies and should have

been rovorted prospRctively^on not being selected.

40. For our presant purposes, it is sufficient to ncte

that the' IB proposed to Rxtend the ad hoc appointfnent of the

non-sglsctad ad hoc appoi ntees,^ as a one time axception^ti 11
thsy are co.nsidsrsd by the next DPC. Tuo ressons ue:re given.

(File WOa2/Prom(G)/eg(4) relating to ®DPC for promotion of

DCIO to the rank of 3AD"). Firstly, the pRrsons have been

graded 'Good' and, there fore^ are fit to hold the post of

wAD\[Ij, Secondly, unile thara us re vacancies in ths

promotion quota, tl>3 re were 33 vacancies of DAO(E) in the
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dsputation/transrsr quota and there uas possibility

af these posts being filled up. This uas agreed to by the

mnister of State in the Home '""'inistry and subsequently^ by

the Dspartrnent of Personnel for six months upto

Likeuiss, 3 fuithsr extensicn of three months in the

ad hoc oppaintmHnt upto 3.1 .1992 uias also ggreed to in respect
of II persons out of the list of 17 persons, ujho slone fj.cad

the prospects of reversion othe rui se .Uhi le agreeing u;ith thi.
proposal onK^.'i2.1991, the Home f'linister also recorded the
rollouina minutRS

think referRnce for ad hoc appci ntnis nts should

hsue hesn made before making the appoin t tne nt,

would like to knou the reasore*'',

(File No.2./Prom(G}/S?'( 4) ^regarding adhoc appointment of
'dcIC to the rank of 3AQ;.

No doubtj reasons were giuen by the IB on

somsuhat irnperfactly as ue think - but that is not importcnr.

'Jhat is important to note is that uhile furnisning ths
roasons on 2.1.1992 - i.e. one day before the extended Lerrn

of adhoc Bppointmnnt of it F® rsons ^ uas to expiv-s on 3.1.19-^-
IB also made a proposal that as the LlPtiC has atiiJ- i.ot met

o f

far making the second round/selectionj- the term of so hoc

appointment of 9 officers^uho alone remained fox regular isa tiun^
be extended till 31 , 3.1992 or till the neu panel uas receiuecl,
uhichaver uas earlier. This proposal was considered by the

Joint Secretary, Police in the Fiinistry of Horns Affairs, who
rejected it on 22.2. 1992^in vi eu of the Home I^Uni st er's oarlirr
minute reproduced aboue and the file isturned to the I.Q.^

without obtaininQ the orders of the Home ^Hnister. Thereupoii,

the impugned order dated 27.3. 1992 revertirg 9 psrsons from

4,1.1992 uas issused which is challenged in C;. A«10''!•
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42* The IsBrned counsel for the applicants has rsised

the issue that as the extension oF ad hoc appointment was

approv/Bd by the President of India and issusd in his name, the

impugned Annexure A order of reusrsioh dated 27.3,1992 in

D.A, 1047/92, which has not bean issued in thn name of the

Prssidffint of India^is illfegal and invalicf, Ue do not find it •
necessary to go into merits of this issue^in the vieu that ue

are taking about this order.

43, After a perusal of the files, u e ere satisfied that

a proper reply had not been giuan to the Home Minister's

minute datisd 19,12,1991, The Home i^inister's objection was not

that the Intelligence Bureau comes up uith a last minute

proposal for extension ,of ad hoc appointment, instead of

sending such proposal uithin tima. The minute of the Hcme

Minister mfjkes it clear that he u as under the impression that

the adhoc appointment uas made^in the first instance^uithout

obtaining Government's prior sanction. That seamed to be

justified becayse^the preceding note dated 15,11,1991 by the

jr Under Secretary merely clarified that the extension of the
/

ad hoc appointment upto 3,10,1591 had already bsen approved by

the Minister of State for Home, He did not make it clear^that
i^'dre

the first ad hoc appointmenb made in November, 1989. which

to till regular selsction was considered^had been made

uith the approval of the Home ^''inister. If that point had been

made in that note, perhaps, there might not .have been any

occasion for the Home Minister to make the remark hs did on

19,12,1991. In our vieu, the officers in the Home Ministry

have misconstrued the minute of the Home f^inister. It ues not

as if the Home Minister uas against extension of the ad hoc

appbintment^uhatever be the justification. Therefore, the

3oint Secretary, Police was not right in assuming that this uas

p. th» purport of th= How nmister's Hs should heve pot up
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the latest proposal dated 2.1.1992 of the Intelligence Bureau

to the Home l^inistcr^with his comments on their merit and also
cferified^uith reference to the minute dated 19.12,1991^that
the initial ad hoc appointment made in November, 1989 uas msde

uith the specific approval of the Home f^inister.

44. As this has not been done, ue are of the view that

this is a case uhere a decision has not baen taken properly

on 'tha proposal of the I.B for furthsr •continuance of the ad hoc

'appointment in respect of 9 persons. The fact that the DPC

had not yat met for the second selection and also that there

}• were vacancies in the Intelligence Bureau, uhich the Director
stated, UBS difficult to fill, are important factors which

should have been taken into account by the comjletant authority

before the impugned order of reversion uas passed. It is

useful to remember here that in tha draft amendment to the

Recruitment Rule a provision was being made for filling up

by promotion those vacancies (25%) which, are not filled up by

deputation/transfer. The proposal dated 2.1 .1992 of tlTS IB

^ should, therefore,' have been examined on merits keepirg in view
the background to the proposal and the proposed changes in tha

r

rules of recruitment and order of the Home Minister ought to

hsvQ been obtained. As this has not been done, the applicants

in O.A. 1047/92 are entitled to relief.

45. Ue should now deal with certain other contentions

' raised in these cases in the subsequent paras,

46. In the written statement of the applicants, it is

contended that the ad hoc appointment made in 1989 (Annexure A-4
an

order in OA lE54/9l) is as good as/appointment by regular

selection by the appropriate DPC. This contention is devoid

of any substance. It is,seen that in accordance with the

3AD Recruitment Rules for promotion of 310 as 3A0 (Annexure A-1

^ of that OA), a DPC chaired by either the Chairman, UPSC or a
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Hember of the UPSC with the Deputy Directorj, Establishment,

Intelligence Bureau and Deputy Secretary, GPO, f'Uniatry cf Home

Affairs as Members (i^a, the Group'A" Departmental PrDrnotion
has to be constituted

Committ8®)/and the .method of recruitment is by selection^ If

ths ad hoc appointrriHnt was made after consideration of the

cases by such' a DPC by sslection^ode could contend that the

appointmsnt had the trappings of a regular Eppointment. The

records (File ^-'o. 2/PrQm(G)/B9(4) of the IB dealing uith this

subject) reueal that the officers eligible for consideration

for ad hoc promotion u/ere considered by a DPC consisting of

the Deputy Director (Establishment), Deputy Dire'ctor(u), Deputy

Director (CR) of tha Intelligence Bureau, and the scrutiny was.

made strictly on tho basis of non-selection (seniority-cum-

fitness as msntionad in the DPC proceedings),

47. Anothsr ground raised is that as the respond snts

thsmsslues have found it fit to extend the ad hoc appointment

from time to time and also as thsy uere to be sent ondsputstion

tc other organisations as 3A0 (Annexura A«B in DA l554/9l),

there was no basis either for supersession in the matter of

selection, regularisstion or for reversions The contention

raised is untenable because, the DPC uhjch specifically met to

consider the casRS of tha ad hoc appointees fcr rBgulerisation

andy'Dthsrs for appoi ntment^ di d not find some of the ad hoc
appointases eligible to be included in the panel of 69 names

for the 70 vacancias^ This circumstance gives the respondents

full authority tc revert these not included in the panel. The

other attendant circumstance referred to by the applicants is
I

cnly the si.eps initiated'by the much maligned third respondEnt

to pos tpoRK.^ for as long as possible ^the day of reckoning fcr

such non-selected sd hoc appointees and does not give thsm

any right tc be regularised.
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48» ~An attempt has bsen made to cast obliquely a doubt

about the fairness of the selsction made by the DPC or- tha

sscond occasion in OA 2192/92. It is pointed out that

Kailash Rai who uas not selected in the panel by the first

DPC uas adjudged to be outstanding in the subssquent DPC

held in Iluly^ 199?. This is really astounding and reflects

the otsectidty 0f the DPC. A perusal of the records of the two
fs

DPCs naeting shams that the suspicion is uithout any basis.

Uhen the DPC first met on 11.3.91 and 12.3.91, Kailssh Rai,

an ad hoc appointes, uho uas at Serial No, 1B of the seniority

j } list, uas graded only 'Good*. As pointed out in para 39

Supra, out of the general candidates inducted in the panel

of 69 names , there uers only three parsons uith'Good'

grading, uho oare at Serial No, 1,2 a^d 3 in the seniority

list, H?nce, Kailash Rai, uho had 'Good' grading uas not

inducted in the panel, he being junior at serial No. 18« In

the subsequent OPC held in 3uly, 1992, Kailash Rai uas at

^ serial Wo. 8of the seniority list. He uas assessed this time
-'y 'l/ery Good', There is nothing improbable or impossible

about this assessment nor can it be attributed tc bias. Such

a revised sssessment has not only besn made in the case of

Kailash Raij but also in the case of L.S. Reddy at Serial No. 1

of the seniority list,who also uas graded only 'Good'in the

earlier sislecti-on. If, out of five years, a person has secured

only for t uo years 'Ugry Good' grading and 'Good'' grading for

thft remaining three years, he is liksly to be placed in the

category 'Good'. In the case of such a person, rsconsideration

after one year can mskP a substantial difference, i f hs earns

a 'Very Good' grading for the latest year such that in the

fivf years considered •for reviBu, there are three 'Very Good'

reports and only two 'Good' reports, in uhich case he is likely
to b, categorised as "J.ry Good'. The suspicion;, «nt.rtained by
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the applicants in this regarrl, thus, hav/e no basis.

49. It is contenclsd that, in the abssnce cf rules, ti.ic

different methods hav/fi been Folloujed to ths prajudice of the

applicants. The first is an ad hoc msthod of promotion in

Noueiribsr, 1989. The seccnd is regular oromction in 1551 end

1S52 follouing different standards. It has been ststed t^i^^t

this has b sen .done to Rnsure that the faucured candidaibss

a ra selected. This has to bs rsjectsd outright becsusB fic

official has been inripleaded by nsme^ si la ging that he uas guilty

cf bias in making ths selection. That apart, ue have nlrpady

seen in uhst ci rcumstanc gs ad hoc promotion uaf, fii'st resortad

to in 1939 and houi a proposal uas made for regular profnotion

in 1950 when th © draft smendfnent s to the recruitment ruli^is

had been sent to the UP3C in June, 199Q.

5D, An objection has been taken in the writtsn riot:

to the absorption of SICs as 3AOs in 1989. It is stated

that ths 3AD Recruitment Rules required three ysars of rsgulor

saruice of SIOs to beccma eligible for ccnsid eration for

promcticn as 3AD(E). This rule ues throun to the u'inds whan

SIus uho hsd less than thrss years seiv/ice usre absorbtsd as

3AD(E}sj, uheraas, a number of OCIOa uho airnady had the

requisite qualifications uere not even considrired for auch

absorption as 3AD^.E)s.

51 . in thB first plscBj if the applicents usre really
of

p-ggrieuad by the; absorptions/ineligible SIOs as 3f\0{r.)s, they

should have, impugned the orders sanctioning such abociniions

and they should also have impleaded the 3IDs likely to bs

sdvarssly affected by.such challsnga. This has not besn duns.

That aprr t, the respondents haue explained why it became

necessary to merge the cadre cf SICs with the cadre of 3A0(E}s

irrespactiue of th- service rendered as SIC, At best, this
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csn be ccris trued to be a promotion of SIOs as 3AQs under

thB 3AD RBcruitment Rul.ss, after relaxing the prouisiuns

rggarding Irangth of qualifying seruic®, Tte^t by itself does not

giue any right to DCIOs, irrespective of thsir axpe riencE?,- to-

be absorbed directly as 3AOs,

52, A plea is made by the applicants that the respondents

should be dirsctsd to produce the charactsr rolls of all t^a
and

persons/not merely the character rolls of those officers uho

were not regularised by thR UPSC, For three reasons 5 uie do not

find any nesd to look into any character roll„ Firstly, the
\ • I

V f applicants themsslues hsv/e ccnuendsd that th.e appointmsnt should
be on the basis of seniority subject to fitness and not on ths

basis of the selection method^. Therefore, thsy cannot ask for

a psrusal of the character rolls of all the persons to find out

whether the selection has been done properly by the DPC on the

basis of the character ,roll„ Secondlyj no pleading has been

made allsging bias on the part of any mertiber of the OPC in

considering the selection for regularisation/appointment as 3AD,

Ufs have also hald, in para 48 supra that the suspicions entertained

abcu t the selection by the applicants have no basis,

53, What remains is to refer to tha authorities cited by

tte parties. A long list of such authorities have bscjn furnished

by the Isarnr-id coursel for the applicants. The particulars of-

these authoritiss are given in the footnotB on page 36, IJe notice

that the applicc?nts have not been abls to cite any authority

which militstfis agairet the conclusions reachsd by us, NeuErthe-

less, ue shall refer to the feu authorities uhich ue feel

Bxplain. the correct position,and are relevant.

54, Thers is no nee.d to reiterats that clubbing of vacancies

by uhB DPi,3 yitiates its proceedings. The question is uhs n thi;;
videbar uill apply. In our visu -/para 29 to 34 Supra - this

objection can be raised only in respect of the years after ti-®
'became eligible for consideration uhich uas T'larch, K-'l

uhGn the iPC roBt and took note of th. amend^^nt to the lules,

"tl,
y
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dirftct authority h;:s been produced that euen tnon^the uacancies

' or 1989 and 1990 could not be clubbed and consideind together.

In Pact, Uttam Singh l/s, The Stata oF Punjab and Others^

SLR 644 (Punjab and Haryana High Court) rslisd upon by the

applicants follous the judgsrnent of ths Suprerre Court in Y.'J.

Rangaiah and Crs. Us, 3. Sreenivasan Rao and Others^ Alu ises

3C 652 uhich laid down the rule that the Bligibility of a
? «

candidate for purpose oF promotion has to be seen uhen the

vacancy for such a candidatB occurred. Ue have alreacy he j.d

that ths eligibility of the applicants arose only in T^arch, igS'1.

ThereForej this uica of clubbing can be raised only in respect

of uacancifjs of 1951 end later years. Ue do not find anyttiing

Ljrong in the DPC considering the v/scBnciss of 1569 and 19?D

together in the meeting of ths DPC-held on 11th end I2th i^isrchj,

1S91 .

55, Helying on the dacision of the Allsh^bad High Court in

Lsla Katiyar Vs. State of UP, 1985(1 ) SLR 105, it uss urgdd

by th B learred counsel for the applicants that the ad hoc

appointees hauG necessarily to be regularised in profBrence tc

others who had not been givan ad hoc appoi ntme nt. Us have seen

that judgement. It is clearly distinguishabIs for the simple

reason that the Government of UP ted issued the UP negula riss tic n

of Appointments (On post ou'^id e tha puruieu of Public Service

Commission}, f-ulfts, 1979. Rule 4 thsreof provided that any or&

appointed on an ad hoc basis prior to 1. 1 .1979 and cor<tinui;TQ

on the date of the comrr.;encement of the Rules and has tha

necessary prescribed qualifications and has complstsd thr et ye;:rs

service shall be considered for regularisation before anyreguisr

appointmejnt is made on that basis in accordance u/ith the relevant

service rulfls^, In otl"e r uords, thers uas a sp-scial dispen

sation in favour of the ad hoc appointses in prefersr.ca to

outsiders^uhich distinguishes that case from the present case.

i
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56, It is pointed out that t;he Supreme Court has

laid down the rule in State oF Haryana and Ors Vs. Pyai'a -

Singh and 0rs.(3T 1992(5) SC 179) that if, an ad hoc or

temporary Bmployee is continued For a fairly long spell,

tha authorities myst consider his case for regularisation^

provided he is eligible and qualified according to rules,

and his service record is satisfactory and his appointment

does not run counter to the ressrvation policy of the State.

It is, thersfors, urged that the ad hoc 3A0(E) should have

been regularised as 3A0(E)s because that they had held the

pcB t on ed hoc basis from Nov/ember, 1989 and, therefore,

they could not sither be ov/erlooked in ths process of

selection or reverted later due to non-selection, lu'e do

not know hou this judgement helps the applicsnts. For, the

respondents have done nothing but uhat the Supreme l-ourt

has directed. The OPC has considered ths applicants uorking

on an ad hoc basis in Narch, 1991 and latei' in ^uly, 1992,

The criterion of selection uas adopted which cannot be

faulted as shoun elssuhsi® and the applicants were not found

as meritorious as others. That apart, it has to be mentionsd

that the principle contained in this judgesment' is applicabls

to a caS9 oj^y di rect r ecruitme nt, uhsxe it does not affect

the interests of others. On the contrary, in the present

case, the case of the applicants cannot be considered in

isolation as that uill be detrimental to ths interests of

othe rs^uho were also eligible for promotion on the criterion
of selection,. " • . " '

57, Thus, the" applicants have not been'able to cite

any authority to establish their case,

"'"'"'n ^®spor'«^ents have relied on the follouinqPage 38.)
authorities/. In the viey thafue have tak&n about these

^ 0,As, ue do not find it necessary to examine thsm.
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rOOT\'CTE (See pars 53 and 58).

LIST Q.F CAnES r.lJZO BY THE LEARNED CC'JNSEL fCR THE APPLICANTS.

1, 1966(l) 3LR-.644 Uttani Singh Vs. The State of Pb and Grs,

2.. 1980(l) 3LR-291 H.P, Aggarual \/s. The State of H'ajssthan.

3. • '987(2) CAT 631 Krishsn Chander Us. Union of India,

4^ 19S6( 4)-SLR-155 T.R. Kapur Us, State of Haryana <5: Crs.

5. 3jr 1991(5) 5C 35 Mirffial Chander Chatterjae 'Js. i-Jnion of I n'iit.

6. 1988(2) 3LR-182 Govt. of Andhra Pradesh Ik anr, Vs, Dr.
Babu Rao and snr,

7. ATR 1992(1} CAT-.151 3,ri, Nandgasnkar Us, Union of Indian: Crs

8. Special Appeal Wo.91 of 91 La It a Frasad Us. !J,0.i. &. Cra,
(Allahabad High Court}

^ n ^
Cc i,^9, 3T 1992(5) 3C~179 3tate of.Haryana Us, Pisre. Singh

10, 19B8(l) 3LH-327 Gainda Ram & Ors, Us. rnCD & Ors.

11, AIR 1D7S SC 1326 Tsjinder Singh Sandhu Us. State of Pb & Grs.

12, 1987(2)3LR 362 Karnail Singh Us, Delhi Administr5tion,

) 13, AIR 1933 853 3C- Y.N, Rangaiah Us. 3. Srsenivyasa Rao &Cra.

14, 19B6(4) SLR 704 Alik Narayfen 3ha Us, UOI u Ors,

15, 1989(4} SLR ScftDI Sunil Kumar c.^ Ors. Us. State of Haryana Cr:
16, 1966 AIR {3C)l626 3arnail Singh o Ors. Us. State of Pb •& Dis.

17, 1991(1} StR-799 St c:te of Haryana Us. Kcirarn Singh Peon,
IB. 199D(1) SLR-7B4 State of Pb & Anr. Us. 3arnail Singh £ Cis/
19. Urit Petitions Nq,ii81 to 1191 Syed Younus Ali Us.UOI & Crs.

of 199 2

20. 1986(4) SLR 701 Akoijam F^unyabati Us. Tlanipur Public Service
CDfnrnisaion 0. Crs.

21. 1986(l) SLR 105 Lala Rsm Katya Us.'stats of UP d Crs.
22. 1984( 1) SLR 520 R'amirder Singh &Ors, Us. Jagdish Prssao 5.Ck.
23. 1987(5) SLR 531 Sharma Us, State of Haryana Crs.
24. AIR 1967 3C~415 T.R-« Kapur Us„ State of Heryana.

LIST OF CASES CITED 3Y THE LEARNED CCU^cSEL FOR THE RESPC NDFr.JT .1

1, 19eg(3)3LR CAT (Hyderabad)493,
2, AIR igee SC 1069,

3. 1seg(l6)3LR(CAT CHANDIGAnH)4G7.
4, 1989(4; SLR (CAT CALCU TTA)205,
5. 1587(1} SLF, (CAT DELHI) 705,
6. 1992(2) SL3 (CAT CALCUTTA) 320,
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59, For the detailed reasons given above, ue dispose

of these D.As as follows;?

(i) Uje find that the orders dated 29-4-1 991 ,

Mnnexure A-5, Annsxure A-6 and Annexure-A,?

in O.A, 1554/91 are valid a:nd/cannot be

assailed on any ground and that the Annexure-A

order dated 21-6-1991 in that O.A, rejecting

the representation of the applicant P.K.Sinha

cannot be faulted. Accordingly, O.A, 1554/91

is dismissed.

(ii) Likewise, we find that the Anne>D re A order

dated 20-8-1992 in O.A,2192 promoting 24

DCrOs as JAD(E)s after regular selection is

valid and cannot be assailed on any ground.

In the circumstances, O.A,2192/92 is dismissed,

(iii) In, so far as O.A,1047/92 is concerned, the

impugned A.nnexure-A order dated 27-3-1 992

therein, in so far as it reverts the three

applicants in that O.A, from 4-1-1992 to the

^ post of DCIO.^is quashed- both due to its being

retrospective in effect and arbitrary in nature-

and we direct that theae three applicants shall

be deemed to be continuing as Joint Assistant

Director(E) on an ad hoc basis w.e.f. 4-1-1992

and they shall continue as such, until an

appropriate order is passed by the competent

authority, in accordance with law, after

considering on merits the proposal made by

the Intelligence Bureau on 2-1-1992 for continuing

their ad hoc appointment, in the light of the

observations we hava made in this regard and

ue further direct that, in no circumstance,

shall these applicants.be reverted with
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r 31 r o s p e c i: i v q e f f e c t,

60^ These thrgG applications are disposed of as aboue^

Thure uill Ids no ordfir ar, to costs, A copvy of this judgsm;-;,

b9 placed in Bach of the three cases.

{3.3, MEGDE)
r,Er'Bt"R(J)

IISHWAN)
UICL" CHAinM;f\!(A)


