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Sh.V.K.Kaul

present in person

UOI & ors

Sh.K.C.D, Gangwani

199

DATE OF DECISIC* . 7-1-2000

VERSUS

• . .

Advocnte for the
. 4 ^ •' 3)

-.. .Raipondent (s)

• Advocate -o- the
tcs^3«'*d^ntc •

The Bon'ble Siiri ^♦R<;=^clig©> ViC«^Cb«liOTajMA)

The Hon'ble Slfttr^Lakshmi Swaminathan, Meinber(J)

1. To be referred to the Reporter cr n®t? Yes

2. Whether it needs to be circulated ^ othe:
Benches of the Tribunal? Ho.

(Set.Lakshci Swaninathan )
Mesoer{J)
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^ O.A. 1510/91

New Delhi thin the 7 th day o, January. 2000

IZ'-lll ?aLhtt'i:Jn:than!'SertV).
I/^lSe'shri Autar Kishen Kaul.
R/o A-9. Pamposh Enclave.
Greater Kailash-1.
Ne>v Delhi"48.

Applicant in person,
Versus

3,

Applicant.

Union of India through
the Cabinet Secretary,
Rashtrapati Bhawan,
New Delhi-110001-

The Secretary, .
Ministry of Home Affairs,
North Block,
Central Secretariat,
New Delhi-110001'

State of Rajasthan through
the Chief Secretary.
Government of Rajasthan,
The Secretariat,
Jaipur.

Respondents,

Qhri K r D Gangwani. Sr. Counsel.By Advocate Shr i k.'- . l*- ^

order

Smt 5..,niinnthan, M^mh^rfJ).

This O.A, had heen earlier disposed of by Tribunal's
order dated the 7th day of October, 1997. IntheO.A.,
applicant had claimed the followins reliefs:

a direction to Respondents 1 &2 t° Promote him
fix his pay at R-8^® " ^nTor In tL service in
the date from which his junior in

(i)
and

viz

the Centre was given this pay.

(ii)
p.m..

paynay 01 ns? 1

Commission's recommendations.

n r BP R.D. at Rs.8000/to fix th '̂̂ pay tn'which the erstwhile
fixed as that is tn. pay - f„iir,win? IVth Pay

of Rs,3250/- has been upgraded following i\tn
• _ r\ #^4 O ^ i S *.



dated 26.7.1989; " ^o\t. of Rajasthan's letter

proforma promot ion/NBR4^^w^e f° of
.u„,or .as p..o.otea his

of Rs. 7600-8000 and

mentioned baL's w.'J, on the above

2' The Tribunal by order dated 7,10,1997 had partly
allo.ed the 0,A, to the extent that the applicant shall be
-ntitled to fixation of pay in the scale of Rs,7600-8000/- with
•effect from the date he assumed the charge of DG, BPRD, Being
asgrieved by this order, the applicant had filed C.lf, No,
el01/97 .n the High Court of Delhi, The Delhi High Court after
hearing the parties has remitted the case to the Tribunal by
order dated 11.10,1999 with the following observations:

ilpugner o,°de"cannot'bi'' down by the Apex Court, the
granting pU fivLu' of tbe""f''i'° that
been Seclded on m™iU have
accordinglv set aqid#:> f- impugned order is
before the Tribunal f-.r i^s are directed to appear
1999". i^itiunal for directions on 1.5th NovemLr.

3. Accordingly, we have further heard the applicant
-d Shri K.C.D, Cangwani, learned counsel for the respondents.

T. The applicant's main contention is that he has a
fundamental right for being considered for selection to the
higher post Of DO carrying the fixed pay scale of Hs,S000/- when
his junior Shri H p Ri-,n4-rv„- B.ia-nagar was considered and promoted
w.e. f. 1 8 iqR7 ^ ^1.8,1987, He has also contended that hie all^c^s have
been outstanding whereas that of his Junior .Shri H,P, Bhatnagar"
i" the Hajasthan State Cadre was not so. However, this is a
matter for the Selection Committee to consider. He has also
laisod a number of other grounds, but during^hearing he has
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-3-submitted that he would be satisfied if a directTon is given to
the respondents to have his case considered by the Selection

Committee with effect from the due date, that is 1.8.1987 and

granted the conser4uent ial benefits of the higher pay scale and

revision in retiral benefits after his retirement.

5. The controversy in this case relates to whether the

applicant was entitled to be considered for promotion by the

Selection Com.m.ittee for the post which was equivalent to DGjBPRD
and DG,CRPF, which carry the same pay scale of Rs.8000/- fixed,

and whether the applicant could be considered for promotion to

an ex-cadre post in the Central Government. While the applicant

has contended that the DG, BPRD and DG,CRPF are cadre posts, this

has been disputed by the learned counsel for the respondents.

However, we need not take a view on this issue further at this

stage as according to the respondents' own averments in the

reply to the 0.A. which was dealt with by the Tribunal in the

order dated 7.10.1997, they have submitted that they have indeed

considered the applicant for the p^romot ion./select ion, but hgci

not found him fit. That being so, we do not express any opinion

on merits on the question whether these posts belong to the

cadre or not,

6. The main grievance of the applicant is that the

respiondents have never considered him. for promotion as Director

General (DG) when his junior Shri H.P. Bhatnagar was promoted

and granted the fixed pay of Rs.8000/- w.e.f. 1.8,1987. Th^

respondents in their replies dated 30.10.1991 and 12.4.1996

have, inter alia, submitted that they have considered the

applicant along with other IPS officers at the rpiitrp for thp
not

higher post, but he could/make it because of Iiis past exp^erience
not matching those Jobs. He was, therefore, not given the post
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Of DO the scale o, Rs.8000/- fixed at that ti^i„
774/9^. the applicant had prayed that the relevant records mav be
called for. The Tribunal had directed the respondents to produce
tl.c relevant records by order dated 17.9.199b. To this, an
additional affidavit „as filed on 11 .3 1997 by the respondents to
tic effect that the files «ere not available and hence thev „re
not r„ a position to produce the sa« to substantiate the averments
made in the reply, Shri F r d Ganeuar- i , o

- -u 'vranguaii., learned Sr. Counsel,
has submUtcd that he may be g.ven another opportuuUy to enabll
the respondents to make a further search for the records and
produce them in the Tribunal, if possible.

7. The applicant has filed the O.A. on 17 1991 and the
r-spondcnts were also represented before the High Court when the
order dated 11 10.1999 was passed and were, therefore, fully aware
that the matter would bo taken up by the Tribunal for hearing on

on the issues that haie been remitted. I„ the
cireumstances, they oouid have very well conducted the search for
the relevant records and produced them if they had so wanted, to
counter their earlier averments made in the additional affidavit of
March, 1997. As the respondents have failed to produce the records
^ .how that the applicant's case has indeed been duly considered
a- the relevant time in 1987 for promotion to the higher post when
h- junior Shr i H. P. Bhatnagar was considered, we have „„ reason
to reject the applicant's contention that his case has not at all
'.•oon considered for promotion in 1987 by the Selection Committee,
The respondents cannot take advantage of their own act, of
commission and omission as it was their bounden duty to keep the
Official records in proper custody, especially when the matte- has
been sub judice since 1991. I„ the circumstanees. as the request

further time to conduct a search for the records is also
unreasonable, it is rejected.
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In the result, for the re
asons given a the

IS allowed and disposed of with the following direct!
ons:

(i) The competent authority/Selection Committee shall

consider the case of the applicant for

promotion/selection to the post of Director General in

any of the posts carrying the fixed pay of Rs.8000/-

with effect from the date his junior. Shri H.P.

Bhatnagar was so considered and promoted w.e.f.

18.1987 in accordance with rules and instructions.

Necessary action shall be taken within a period of two

months from the date of receipt of a copy of this

order,

(ii) If the applicant is so found fit, he shall be

entitled to all consequential benefits, including
diff..rence in arrears of pay and allowances w.e.f.

1.8.1987 and revision of retiral benefits from the date

of his superannuation. The due amounts shall be paid
to the applicant without delay, and in any case it is

not done by two months after (i) above, he shall be

entitled to 10% interest per annum till the date of

actual payment.

(iii) In the facts and circumstances of the case, we
consider it appropriate to im.pose cost of Rs.l000/-

(Rupees one thousand only) against the respondents
and in favour of the applicant.

(Smt, Lakshmi Swaminathan)
Member(J)

'SRD'

(S. R. Ad i'ge )
Vice Chairman!A)


