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Tribunal, Principal Bench
0.4.Mo.1497/91

Hon"T‘ Mre, Lakshmi Swaminathan, Member{J)
n'ble Shri R.K.Ahooja, Member(A)

Mew Delhi, thW”’ﬁﬁﬂd: ay of February, 1997

s/o Shri Ja
r/o D'JEI /15
h?m DelThi ~

Shri Yed Parkﬁsh

5 Shiri Kali Ram

45, Marro1 Purﬁ Khurd
i 110 083.

Shri Mahavir Singh

s/o Late Shri Bishai Singh
rio J-171-B, Chanakya Place
Opp. C-1, Janakpuri

Mew Delndi - 110 053,

v Mohinder Singh Malik
s/0 Late Shri Chandi Ram
/o 0-27, Masood Pur P
(Yasant Kung)

s/0 Shr ]

r/o 210, Janta MWQtsquouplb
Pocket "C™) Hastszal Village
Uttam Magar

Smt. Lawmi Devi

w/o Shri Joshiar 3ingh

Blo F-95, Kidwai Magar(East)
Mew Delhi - 110 023.

T ia 1 - o
Shri Dilbar 8
s/a Late Shri

i Foda Sl {0 o P PPN
rio P-617, Sewa Magar
MNaw Delhi - 1

|y o 2
ewa N Sdar

ey De1hi‘- 110 003.

Shri Shyam Dutt
s/0 Sht Ram Dutt
F/o 56 Poorviy Marg
FY Block, Yasant Vihat

Hew Delhi - 110 05R7.

Shrd Shiv Kumar Parsaid
s/o Shri Jaggu Mahatu
Mew Prem Nagar

hi - 110 003,
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Shri Surendra Parashad-I

ai)

s/0 8hri Rameshwair Parshad
F-1870, Metaii Magar

Charan $Singh
Madangir
110 062,

D.R.Gupta, Advacate)

The D General
1on
BToc} 78 3
}u.am
Delhi

rector

- 110 086,

The Secretary

Ministry of Civil &viation
Sardar Patel Bhavan
Parliament Street

DeThi - 110 001.

Mew
Secratary
Ministry of Pe
Grisvances &
(Departmant of Per
Delhi,
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R.K.fdhooja,

The applicants 12 in
in Group

General (Civil

Tl“lnlﬂ )

number were
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Advocate)

bER

Member{A)
reqularly appcinted

spondent  Mo.l, Director

submit that they have been

working as Lower Division Clerks Doy for warying periods
ranging frem 5 years to 12 years continuol usly but  the
respondents have passed the impugned order dated 25.6.1891 by
pwhich all the applicants have been reveirted to bhe
substantive Group DY posts with effect frem 01.06.1991

Their grievance 1s that they are heing sought to be reverted

wspective effect for

hoe appointments are  being

S TR T
aven thnouagn ad

permitted and approved hy  the
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poitdents.  They therefore, pray that the impugned order

d by Respondent No.2 be guashed, and thev mav be 2

Pass

W

Towed
to continue to work as Lower Division Clerk and  their
services may be regularized from the date of the respectiv
appointments. & prayver for interim relief was also wa
seeking the stay of the operation of the impugned order till

the pendency of the Original Application.

respondents 1 to 4 in their reply statement, have

pointed out that the post of LDCs are part of the Central

Secretariat Clerical Service {C8C3) and the recoruitment ¥
the LDC arade in C3CS is regulated by Rule 12 of the Centrai

902 of vacancies are filled by direct recruitment by an
examination to be conducted on all India basis by the Staff
Salection Commission and the remaining 10% by promotion of

Group ‘D' employees. Half of the promotion posts arc in turn

Examination conducted annually by Staff Selection Commi ission
Further the Proviso to Rule 12(1)(b) empowers Penartment of

Personnel & Training to prescribe the manner in which  the

vacancies in the Lower Division Clerk grade remaining
unfilled due to non-availability of sufficient aumber of

aualified candidates; could be filled provisionally or on A

gular hasis. In exercise of these powers, Dupartment of

Personne a2 Training through  their Office  Memoirandui

Mo, 14/8/76-C5. 11 dated 13.2.1979 Annexuie  R2D isaued

{'1)
W

instructions to the cadre authoritie

educationally qualified Group DY employess over nominees of

such vacancies, which were not lanhg terim, after getting them
temmorarily excluded from the service with the concurrence ol

LR PR o .
the Department of Personnel & Training. However, when  the
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requirements of qualified candidates were ned8 for the

recruitment vyear 1988 or 1989, the Department of Personnel &

Training reviswed the need for ad hoc appointments and

withdréw the earT{er instructions dated 28.2.1979 in'so  far
as these related to thé exclusion of poéts from C8CS and by
0.M. dated 31.5.1991 (&nnexure R4) directed to discontinue
forthwith all  the ad?hoc appointments in the grade of LDC.
hccordingly. ad hoc promotions of the applicants have not
been continued bevond 31.5.1991. The rgspondents also states
that the aépTicants could not-be adjusted against the 5%
seniority -quotd on the basis of.theﬁrisehiority as they were

ngt covered within the quota.

7

3. When the matter came up for the first time on
5.7.1991 before the Tribunal, directions were given to the
respondents not to revert the aﬁp]icants ti11  18.7.1991.
This interim - order was comtinued on 18.7.1991 and on

subsequent dates. The respondents, however, submitted that

[e]

the impugned orders were not the‘orders>of rev
the.ad hoc  promotions of  the applicants  had  come
aldtomatically to an end sﬁnég és per the Tast orders of
cohtinuaﬁcgﬁ it was to end.on 31.5.1991 and since it was not
extended furthér, no formal ofde%s of termination of ad hoc
appoitnments were required. The positioh was sought to  bhe

contested by the applicants by adducing proof that they were

still continuing to work and discharging the tasks assigned

(621
>

a9

[ae]

to LDCs.  However, the Tribunal in its order dated 4.5.
while admitting the 0A, observed that as the interim relief
granted had- become infructuous, it was being vacated. The

position thus is that the applicants reverted to the Grade

"D posts with effect from 01.05.1991. ~

rsion because



Py

) - § =

S

1. We have néw heard the WGarned'codnsél on both sides.
Mrd DLR.Gupta, learned counsel fo% tﬁe applicants pointed
out that the applicants had worked continuously for long term
pérﬁods as LpCs, applicant No.l, Shri Asholk Kumar naving been
promoted as far back as 1979, The appo%ntﬁent of the
appWicam&g had been-made after excluding the pogﬁs from the
cadre of C5CS and this had been done with the approval of the
competent authority5 namely, Department af Personnel &
Training. Fyan otherwﬁse; there Qas no indication that
regular direct rgcruitﬁ had bécome available fof ﬁhe§e posts.
He agreed that in case the posts remained outside-{he ambit
of €505, the .appWibaﬂtg would not be able to obtain
promotions bevond the Tevel of Lower Division Clerks but
submitted that - at least they.w@qu not be reverted back to

Group ‘DT posts. : :

5. The learned counsel  for the respondents, Shri

P M.Ramchandani, on the other hand, submits that the position

is now well settled that where rules governing recruitment

&

were ard-cadee was available, appointment to- that cadre could

not be made de hors the Rules.-

5. We have carefully considered the arguments on both

sides and pleadings on record. There is no dispute that the

ad hoc promotion of the applicants was in excess af the quota

1aid down in the CSCS pules for promotion from Group oy, It

ie also not  in. dispute that the ad hoc appointments dere
facilitated by temporarily excluding posts in question from

the cadre of £5C5. However, Rule-12 provides that when such

vacancies cannot be filled ﬁhrough qualified candidates these

may be filled provisionally” or on regular basis in such

| 5¥)

mannher as may be prescribed by the Central Government in tha

Department of Personnel & Administrative Refarms. That
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Decaptrent aliowed: o530 p '
mat Pil1¥he up of suchH videncies omly on  =d

hoo basis. Even though swch ad hoc appointments — were
centinued from time to time, it could not. by virtus of suc
continuation acquire the status of regular  appoithnentc.

us, fully competent
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to withdraw the permission for od hoc  appointments since
qualifying candidates had begvm&?to he available through

competitive examination. We do not agree with the Tearuco

sut in by the  applicant,
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% Training should have allowed
the earlier instructiond to continue. When 2 cadre is to bo
naintained in & certain way as per rules, then enabling

provisions for meeting short term requirement  cannot  be

Tearned counsel for the respondents has winted out, the
problem that had begun to arise was that departments carryving
such ad hoc appointments were in fact not reporting  the
vick made the withdiran’

of earlisr instructions essential. In view  of

circumstances, it was not  necessary that the directly

apnlicants could be reverted back to the substantive posts.

7. 1+ is now a well ssttled position in law . (Di,

. ca s . . fome fe
Pramila Srivastava Vs, D.C.. Health Services, ATR 1922 (%}

CAT 752) that when the mode of selection and appointment fa 3
post e required to be made by the rules in @ particuls
manner, it cannot he filled up by resorting to & process

ieh is contrary to the statutory mandate, even if it ducs

not proclude  stop-gap . arrangements being made on  temporaiy

and ad hoc  basis pending regular recruitment in  accordance

with the statutory rules or having regard to other exi

C D
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<f State of Orissa & Others Vs. Diptimala Patra and

-
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I
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Others, (1996) 32 ATC 63 that the Teachers appointed for 8o

days given extansion for three years were to be considered

inferior to regular candidates and hence bound  to wvacats

o~ W ey
5. In wisw @l

it

their posts on arrival of regular candidats
this position. the applicants had no right to continue a3
LDCs whern the regular direct recruits were either available

or were likely to become available and the  competent

. 8. In view of the above discussion., we find no merit in

the application, The same is dismissed.
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