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IN THEdEENTRAL ADMINISTRATIVE TRIBUNAL ’J1;’

N PRINCIPAL BENCH -
\ NEW DELHI
o
0.A. No, 1495/91. Date of decision /@hf7L/'
Shri Rahul Singh ces Applicant
V/s

Union of India & Ors. ... Respondents

CORAM:
The Hon'ble Mr. Justice Ram Pal Singh, Vice-Chairman (J}
The Hon'ble Me@ber Mr, I;P. Gupta, Meﬁbér ()

.o | ) . Applicant in parson

For the respondents eee  Shri ALK, Behra, counsal.

(1) uWhether Reporters of local papers may be allowed
tc saee the Judgement ?

(2} .To be referred to the Reporter'or not ?

q_;q_Jq__q__g__m;;E__u_;T

[Delivered by Hon'ble Mr, I,pP, Gupta, Member (a) 7 {

In this application filedunder Section 19 of the

Administrative Tribunal Act, 1985, the applicant has

requested for quashing the order dated 12th Octeber, 1990

*

of his reversion by a day and declaring the applicant




as regular with effect from 1st October, 1384,

2. The contention of the applicant is that he
continued to officiate as Civilian Staff Officer (CSO)

from lst October, 1984 with technical breaks of one day
on .

or two daysperiodi€ally.fyen /Such dates of technical

breaks he did function as CSO.

3. By order dated 6th November, 1984 (Annexure 3)

the applicant was appointed as CS0O as a stop gap

arranggment. The order said that pending availability

of approved select list for promotion of Assistant

Civilian Staff Officers to the grade of C50s and the
approval of all concerned authorities to the relaxation

of eligibility conditions, the promotion uwas being made

which was stop~-gap in nature. At Annexure 4 is a certi=-
ficate that the applicant officiated as CSO from 1.16.1984

to 29.4.1985 and actually performed duties of the higher

post vice Shri P.N, Singh (retired). The officiating pro-

motions ware extended from time to time, on ad hoc basis.
Annexure 7 et. seq. refer,

“nnexure’ﬁ.‘z These annexures said that hs was appolntad

to the grade of €SO on ad hod basis for a périod of six

.Q3




-G
months or till the officers concerned retired from sasrvics
or till regular incumbents Became available which ever was

parlier. The ad hoc appointments wers approved by the com-
_petent authority. By order dated 7. 4..1389 the applicant
was appointed as CSO undsr Rule 10(2) of AFHQ Civil Servica
ﬁuleg, 1968 (p. }U§). Such officiation under Ruls 1dféonti-
nued thereafter. Annexure 13.filed by the applicant shous
various dates of apﬁointment, type of appointment and ﬁhe

days of break., The total technical break from 1984 to 1990

was for about nine days. The applicant was reverted by order

dated 12.10.13990 and again allowsed to officiate under Rule

10(2) by order dated 15.10,1990,

gq. The applicant's case is that he continued to work

un~in§errupteq1y_égainst the post of CSO with technical breaks ;q}

in the case of Karnataka State Private College Stop-Gap Lec-

turers' Association versus State of Karnataka and others
L IT 1992 (1) sc 373_7 the gractics of breaking service by a

day or two has besn deprecated by the Apex Court. the applicant
?

h : '
therefore should be taken as . having officiated continuously

\

in the post of CSO from 1.16.1984, He cited the cases of

ced
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5 b The applicant further contendsd that the respandents

- -4-
Narender Chadha v/s UOI / 1986(2)SSC 157_7 whers it was

held that promotees continuing in ad hoc position for
15 to 20 years without being reverted to their original

theair
posté and without/right totﬁz:t;hold the promotion post

2

being questioned were entitled to regular promotion, ODPC
instead qf masting annually in accordance with the rules

and inatructions.met only thrice -in that case in 19 ysars
and . - selecting for regular prohotions only those pro-
motees who had four years of reqular service in their feeder

post as on a specified date of several years back.ua§;ille9&lc
The o .
"[applicant contended that it was after the decision in
Narender Chadha's case that the first break in his ssrvics

was given, . The applicant further cited the case of Direct

Recruit Class II Engineering Officers' Association and
Others v/s State of Maharashtra and Others (AIR 1390 SC 1807

where it was held that ' if the initial appointment is

not made by following the procedure laid down by the rules

but the appointee continued in the post uninterruptedly til]

the regularisation of his service in accordance with the rulcy

the period of officiating service will be counted,’

1
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have admitted in their counter (p. B against para 1) that

tge applicant's appointmgnt was aluays undser Rule 10(2).
Rule 10(2) is repronCSd below =
" Notwithstanding anything contained in the
Third Schedule, an officer employed in any
office of Armed Forces Headquarters and under

service organiéations specified in the First

Schedule, and eligible to be considered for

promotion to the grade of Directer or Selection

Grade or Civilian Staff Officer or Assistant
Civiiian Staff Officer, as the case m;y be , undsr
the provisions containsd in the Third Scheduls,

may be appointed to officiate in a temporary vacangy
of specified or unspecified duration in that office,
qu a period not exceeding thres months, in the grade

of Director or Selection Grade or Civilian Staff

Officer or Assistant Civilian Staff Officer, as the

case may be, if the Select List for thg relevant Grade
is not available or an officer included in the Select
List for thét Grade ié not avajilable or cannot, for
any reason, be appointed toc such vacancy 3

Provided that the aforesaid period of three months

o
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mentioned above, may, in exceptional‘caSSS and with the
approval of the Ministry of Defesnce, be extended to six
months in public interest. "

'Approved Ser vice' in the AFHQ Civil Service Rules, 1968 has

been defined as follows :=

.

" approved service" in relation to any Grade means
the pericd or periods of éervice in that Grade
rendered after selection, according to prescribed
procedure, for long-term appointment to thes Grade,
and includes'any_period or périods during which an
officer would have held a duty post in that Grade
but for his being on leave or otherwise not being

available for holding such post.!
B The said rules aiso provide that for promotion to the

post of CSO ' minimum 8 years continuous approved service as

Staff
Assistant Civilian/Officer would be needed.

??.  Im short, the applicant's case has been that he has

_besn officiating under Rule 10(2) of the said rules right from

1.10.1984, the technical breaks were no breaks at all and having
officiated continuously till 1.10.1984 with the approval cf the

competent authority the requirement of 8 years approved service

col
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should be desmed to have been relaxed in his case and,
therefore, he should be regularised as CSO from 1.10; 1984,

keeping in view the observations of the Apex Court in the
case of Narender Chadha (Supra) and Direct Recruitment Class §!
Engineering Officers! Association and Others (Supra). The

applicant also stressed that the respondents had imn the last

six yearslprior to 1984-85 promoted persons to the grade of

CS0 having only'd to 5 yearsAapproved service in the grade

of Assistant C50. His initial appointment as C50 has to be
taken as if it were under Rule 10(2) vide order dated 6.11.1%84

which shoued that the respondents had relaxed the sligibility

~

condition of 8 ysars to 4 ysars aporoved service as on 1.10.1984

and promoted the applicant as officiating (not ad hoc) LSO,

This was dore as the DPC was to be held by UPSC to whom the

ACRs -of the eligible candidates had been sent and the applican?
should be '
Zdeemed to have bsen appointed'regularly with effect from 1.10.1004

‘Even otherwise the applicant completed 8 years approved servics

in the grade of ACS0 on 1.10.1988.

Be It has been stated in the counter filed by the res=-

pondents that the regular appointments to the grade of LSO
are made on the recommsndation of the DPRC held in UPSC

in accordance with the statutery provisions of AFHQ Civil



Service Rules, 1968 and AFHQ Civil Service (Promotion te

the Gradé of CSO & ACSU) Regulations, The officiating
appointments made from time to time were on the clear
understanding that these were for specified periods and
did not confer any rights on individual so appointed for

regular appointment. The refsrence to the judgement of

-

the Apex Court in Narender Chadha & Ors. (Supra) was not
relavant as the applicant did not even Fulfil the eligibility
conditions for appointment to the grade of CSG, when he

was appointsd on ad hoc basis. The eligibility conditinns

for promotion to the grade of CSJ is 8 ygars of approved

service in the grade of ACSQ. However, due to large scals

retirement of the war time entrants, officars with 8 years
of approvad service wars not available for promotion to thg

grade of CSJ from 1378 onwards. Accordingly, the sligibility
condition was relaxed to five years of approved service
during the years 1378-79, 1979-30 and 1380-81. Ths eligibiliy

condition was further relaxed to four years of approved

service during the years 1381-82, 1982-83 and 1983-84., For

the DPC year 1984-85, the UPSC did not agree to rslaxation

of the eligibility conditions,Since offices with § y=zars



Y

\ _.g-
of approved service werse still not availabls and it was not
possibls to keep the appoihﬁments unfilled, it was dscided,

with the aporoval of the Appointing Autharity, to maka ad Roc

appointments to the grade of CSJ from amongst ACSO and

Stenographer 'A4' with four years approvad service to manags
the day-to-day functioning of the three sgrvicas headgquarters
and I50S,

& 7 Analysing the facts and arguements in this case, ue

find that the appointments of the applicant prior to 7.4.1989

were pither stop-gap OF ad hoc or until ths availability of

reqular incumbents. Thé first time that he was appointed
under Rule 10(2) was by order dated 7.4.1383. This ia evident
from a perusal of appointment létters and Annexurs 13

filed by ths applicant himself. The contention of the
applicant that his initial appointmsnt vide order dated

6.11.1984 should be treated as if it was. under Rulsz 10{2)
would not hold good. Aﬁnaxura 3 is the appointment letter
dated 6.11.1984. It.said that pending availability of

approved selszct list foQ promotion of ACSUs to the grads of

C50s and the approval of all concerned.to the relaxation

of eligibility conditions the interim arrangement was made

es 10
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and it was stop-gap arrangament. Rule 10(2) was nobt -
taken recourse to for that officiating stop-gap arrangs-

mant,.

.19. The Recruitment Ruylaes provide for eligibility

for prohotion to the post of CSO with minimum 8 ysars
continuous approved service. E€ven ignoring ths technical
breaks, the applicant had not completed 8 years aporovad

re
servige on 1.10.1984 because according to the applicant’s
oun admission he would compleste 8 ysars servics on 1. 10,1380,
Approved éeruice means servicae renderad after selsctian,

according to prascribed procaedure, Though the recrultment

rules provide for a relaxation clause and though such
relaxations were given by the respondents for promotions

upto 1383-84 but the sligibility condition for the DPC

from 1984-85 onwards was decided not to be relaxad becauss
of the rscommsndations of the UPSC., The applicant gone
tended that the UPSC's recommendation was only rscommendat sy

in nature and the respondents could have taken a depision

to differ from the fecommendation and relax the eligibility

condition, It is true that the UPSC;s Fecommendations are
not mandatory but it is not left to the Bench to direct

that the respondents should differ with the Tecommaendation

eoli
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of the UPSC and relax the provision when we do. not find
'ahy lsgal compulsion to do so, ‘Just because relaxations
were given invthg past it would not follow automatically
that relaxationé'sﬁould continue to be.given'in future also,

i . )
. The case of Narender Chadha quoted by the applicant

is not on all fours with the facts of this case. In that
casa for no fault of the petitioners and the officers simi-
larly situated their cases for promotion wers not considesred

by BBE aiery ysar and even those Qho had been found fit by
thé DPC for promotion had to wait for nearly 15 years to get
into the regular se?vice through a selsct list prepared

by the DPC.

(2 -
. It is legally settled that an employee has un-

doubtédly a right to be considared for promotion butf only

in accordanpe‘uith‘tﬁa recruitment rules. Even in the

Narendra Chadha (Supra)
case of Lf. the following observation.was made 2=

" But we, hb@ever, makg it clear that it is
not our view that whan ever a person is
appointed in a post without rbllouipg the
rules prescribed for appointment to that
post, he should be trsated as a person re-
gularly appointed to that post. Such a

parson may be reverted from tha® post.

e l2
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But in a case of the kind before us

"where persons have been allowed to

function in higher post for 15 to
20 years with due deliberation it

would cs tainly be unjust to hold

that they have no sort of clai?

to such posts and should be'revefted

unceremoniously or treated as persons
not belonging to the service at all,

particularly where the Government is
endowed with the power to relax the

rules to avoid umjust results.”

The case of Direct Recruit Class 11 Engineer=-

ing Officers' Association {Supra) will not also

bos

entitle the applicant to regular appointment until

he had completed 8 years continuous approved servics

as ACSO according to the provigions of the recruitment
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rules. It is true that para 44(8) of the Judgement in
the caseg of Direcé Recrdit Class 1l Eﬁgineering
Officars' Association v/s S tate of Maharashtra reads

ag follows:i:=

" If the initial _appointment is not made

by following the procedure laid doun by .
the rules but the_appointtee_gnntlnues,in.
the post uninterruptedly till the regulari-
sation of his service in accordance with
the rules, the period of officiating
esrvice will be counted,”

}bi The aboie. has, however, to be read with para 44{A) which
reads as follous &=

" Onge an incumbent is appointed tO a
post according to rule, his seniority

has to be counted from the date of his
appointment and not according, to the date
of his confirmation, The corollary of
the above rule is that uhere the ipitial
appointment is only ad hoc and not accord-
ing to rules and made as a stop-gap
arrangement,  The officiation in such
post cannot be taken into account

for considering the seniority,®

~‘rf Stop-gap officiating arrangement dehors the rules would not

confer any right for regularisation.

It is not a casa uhereg

the procedure was not followed for regularisation though the

applicant had fulfilled conditions of the recruitment rules.

The applicant lacked in the eligibility condition itsslf.
" L - L
3. The Learned Counsel for tha respondsnts in their

,

written statement stated that since the panel for ths ysar

331&
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1988-89 was prepa}ed for the first time in 1992 and

it was not a case of Revieuw DPC, the applicant would
be treated as regular CSO from the date of issue of promotion
orders namely 16.10.1992 or the date when he actually

assumed the charge of the post of €S0, under the normal
rules. The respondents.have mentioned that notwithstanding
i the above and taking into consideration the peculiar cir=
£

cumstances of the case, the Government was trying to

explore the fesasibility of treating the applicant as

Es
1 ESO QEQfQ 1.100' °
regular W F??ﬁ//
1S )
14 Since the applicant had completed 8 ysars service

on 1.10.1988 as required undsr recruitment rules and

since the panel for 1988-89 has already bseen prepared,

if the applicant figures in that panel, we direct that

he should be regularised from 1.10.1988, the date when
he bacame eligible. Consistent with the obserwaticn of

the Apex Court in the case of Direct Recruit Class II
Enginsering Officers® Association the applicant should

~N//, ) not be made to suffer for any procedural delay.
16. In short, though we cannot direct that the

applicant should be regularised from 1.10.1984 in view
é\f 7l /’) Lo LlAbeema < //\;),4,;,/&-*1 Q’,z,—/‘

i , /—L L TP S A J.\L{/” fleo.
N . (/ . \/ J/ VAR
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of what has begen said above, we do direct that he

should be treated as reqular CSO from 1.10.1988 if he

figures on the panel approved by the authorised QPC

for the ysar 1988-89 in the svent of availability

of vacancy, accofding to his seniority.

16. With the aforesaid direction, the case is

digsposed of with no order as to costs.

YW Lo Ly g9

IP Gupta /@ﬁ#ﬁbf * Ram Pal Singh
Member (A) Vice-Chairman (3)



