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IN the central ADPIINISTRATIVE TRIBUNAL
PRINCIPAL BENCH

N£y DELHI

♦■M-K-

O.A. No. 1495/91. ion ///¥Date of dgcis

Shri Rahul Singh ... Applicant

V/s

Union oT India 4 Ors. Respondents

CORACl;

The Hon'ble Mr. Justice Ram Pal Singh, Vice-Chairman (J)

The Hon'ble nember Mr. I,P. Gupta, Member (a)

Applicant in parson

Tor the raspondenta- Shri A.K. Behra, counaal

(1) Whether Reporters or local papers may bo alloued
to soe the Judgement ? --uuwu

(2) To be referred to the Reporter or not ?

£ n C__^N . T

/-DeUvered by Hon'ble Hr. I.P. Gupta, Bomber (a)_7

In this appUcation filal under Section 19 of the

Admini.tratlv,. Tribunal Act, 1985. the applicant ha,

requested for quashing the order dated 12th October. 199C

of his reversion by a day and deolarlnB the applicant
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as regular with effect from let October, 1984.

2. The contention of the applicant is that he

continued to officiate as Civilian Staff Officer (CSO)

from Ist October, 1904 with technical breaks of one day

on

or tuo days periodieally. Evmdates of technical

breaks he did function as CSO.

^ 3, By order dated 6th November, 1984 (Annexure 3)

the applicant was appointed as CSO as a stop gap

arrangement. The order said that pending availability

of approved select list for promotion of Assistant

Civilian Staff Officers to the grade of CSOs and the

approval of all concerned authorities to the relaxation

/

eligibility conditions, the promotion uas being made

4 which uas stop-gap in nature. At Annexure 4 is a certi

ficate that the applicant officiated as CSO from 1.10.1984

to 29.4.1985 and actually performed duties of the higher
>

post vice Shri P.N, Singh (retired). Th« officiating pro-

\ motions were extended from time to time, on ad hoc basis,
^ Annexure 7 et, seq. refer.

Annexure 6, 2 These annexures said that he uas appointed

to the grade of CSO on ad hoc basis for a period of six

.«3



-3-

months or till the officers concarned retired from service

or till regular incumbental tiecarae available which ever was

earlier. The ad hoc appointments uere approved by the cofn-"

petent authority. By order dated 7, 4 .1989 the applicant

uas appointed as CSO under Rule 10(2) of AFHQ Civil Service

i

Rules, 1968 (p. 103), Such officiation under Rule ID conti

nued thereafter, Annexure 13ifiled by the applicant shows

various dates of appointment, type of appointment and the

days of break. The total technical break from 1984 to 1990

uas for about nine days. The applicant was reverted by order

dated 12,10,1990 and again alloyed to officiate under Rule

10(2) by order dated 15,10,1990,

The applicant's case is that he continued to uork

un-interruptedly against the post of CSO with technical breaks

in the case of Karnataka State Private College Stop-Gap Lec

turers' Association versus State of Karnataka and others

/~JT 1992 (1) SC 373_7 the practits? of breaking service fey a

day or ha, bwn deprecatecl ky the dpex Court; the applicant

therefore should b. taken a,, bavin, ofriciatad contlnuou.l,

1 CSO from 1.1D.1S84. He cited the caaee of

•y
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Narsnder Chadha u/s UOI ^"1986(2)SSC 157^7 where it was

held that prorootees continuing in ad hoc position for

15 to 20 years without being rav/erted to their original
thair

posts and uithout^right to C^^lT^hold the promotion post

being questioned uere entitled to regular proraotione OPC

instead of meeting annually in accordance with the rules

and instructions met only thrice in that case in 19 years

and selecting for regular promotions only those pro-

motees who had four years of regular service in their feeder
i

I <•-

post as on a specified date of several years back was illegal

The
/applicant contended that it uas after the decision in

Narander Chadha's case that the first break in his service

uas given.. The applicant further cited the case of Direct

Recruit Class II Engineering Officers' Association and

Others v/s Stats of l*laharashtra and Others (AIR 1990 SC 1807)

where it uas held that ' if the initial appointmant is

not made by following the procedure laid down by the rules

but the appointee continued in the post uninterruptedly tilj

the regularisation of his service in accordance with the rule

the period of officiating service will be counted.'

D-M The applicant further contended that the respondents
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have admitted in their counter (p. 8 against para l) that
/

the applicant's appointment uas always under Rule 10(2).

Rule 10(2) is reproduced belou

" Notuithotanding anything contained in the

Third Schedule, an officer employed in any

office of Armed Forces Headquarters and under

service organisations specified in the First

Schedule, and eligible to be considered for

promotion to the grade of Director or Selection

Grade or Civilian Staff Officer or Assistant

Civilian Staff Officer, as the case may be , undar

the provisions contained in the Third Schedule,

^ be appointed to officiate in a temporary vacansy

specified or unspecified duration in that office,

for a period not exceeding three months, in the grade

of Director or Selection Grade or Civilian Staff

Officer or Assistant Civilian Staff Officer, as the

case may be, if the Select List for the relevant Grade

is not available or an officer included in the Select

Grade is not available or cannot, for

any reason, be appointed to such vacancy ;

Provided that the aforesaid period of three months
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mentioned above, may, in exceptional cases and yith the

approval of the Ministry of Defsncg, be extended to six

months in public interest. "

'Approved Service' in the AFHQ Civil Service Rules, 1968 has

been defined as follows

" approved service" in relation to any Grade means

the period or periods of service in that Grade

rendered after selection, according to prescribed

procedure, for long-term appointment to the Grade,

and includes any period or periods during uhicH an

officer would have held a duty post in that Grade

but for his being on leave or otherwise not being

available for holding such post."

The said rules also provide that for promotion to the

post of CSO ' minimum 8 years continuous approved service as

Staff
Assistant Civilian/flfficer would be needed.

In short, the applicant's case has been that he has

bean officiating under Rule 10(2) of the said rules right from

1.10.1984, the technical breaks were no breaks at all and having

officiated continuously till 1.1D,1984 with the approval of the

competent authority the requirement of 8 years approved service

..7
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should be deemed to have been relaxed in his case and.

therefore, he should be regularised as CSO from 1,10; 1984,

keeping in i/ieu the observations of the Apex Court in the

case of Narender Chadha (Suora) and Direct Recruitment Class /I

Engineering Officers' Association and Others (Supra), The

applicant also stressed that the respondents.had in the last

six years prior to 1984-85 promoted persons to the grade of

C3G having only 4 to 5 years approved service in the grade

of Assistant CSO. His initial appointment as CSO has to ^be

taken as if it uere under Rule 10(2) vide order dated 6.11.1984

uhich shoued that the respondents had relaxed the eligibility

condition of 8 yaars to 4 years approved service as on 1.10.1984

and promoted the applicant as officiating (not ad hoc) CSO,

This was done as the DPC was to be held by IJPSC to whom the

ACRs of the eligible candidates had been sent and the applicant
should bo

^deemed to have been appointed regularly with effsct from 1.lO*1'jaM

"Even otherwise the applicant completed 8 years approved service

in the grade of ACSO on 1,10.1988.

It has bean stated in the counter filed by the res-

pondents that the regular appointments to the grade of CSO

are made on the recommendation of the DPC held in UPSC

in accordance u/ith the statutory provisions of AFHQ Civil

..8



'V
V

-8-

Service Rules, 1968 and AFHQ Civ/il Service (Promotion to

the Grade of CSO & ACSO) Regulations* The officiating

appointments made from time to time were on the clear

understanding that these were for specified periods and

did not confer any rights on individual so apoointed for

regular appointment. The reference to the judgement of

•s

the Apex Court in Narender Chadha & Ors, (Supra) was not

relevant as the applicant did not even fulfil the eligibility

conditions for appointment to the grade of CSO, uhen he

uas appointed on ad hoc basis. The eligibility conditions

for promotion to the grade of CSO is 8 years of approvgd

service in the grade of ACSO. However, due to large seals

retirement of the war time entrants, officers with 8 years

of appi-oved service were not available for promotion to the

grade of CSO from 1978 onwards. Accordingly, the eligibility/

condition uas relaxed to five years of approved service

during the years 1978-79, 1979-30 and 1980-81. The aligihiU :;,y

condition was further relaxed to four years of approved

service during ths years 1981-82, 1982-83 and 1983-84. For

the UPSC did not agrep to relaxation

Of the eligibility conditions,Since officeis with 8 years

. .9
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of approved service u,ere still not available and it '.as not

pos^lblo f keep tha appointment, unfiUad. it yas decidod.

«th the approval of the Appointing »uthorLty. to maks ad hoc

appointments to the grade of C50 from amongst AC30 and

Stenographer 'A' "ith four years approved service to manage

the day-to-day functioning of the three services headquartare

and I5QS.

'1- Analysing tha facts and arguemants in this case,

find that the appointmants of the applicant prior to i=,4«i9

were sither stop-gap or ad hoc or until tha availability of

regular incJmbents. The first time that he uas appointed

under Rule 10(2) was by order dated 7.4.1989. This ia eviden;

from a perusal of appointment letters and Annexurs 13

Filed by the applicant himself. The contention of tha

applicant that his initial appointment v/i de order dated

6.11.1984 should be treated as if it was. under Rule 10(2)

would not hold good, Annexura 3 is the appointment latter

dated 6.11.1984. It,said that pending availability of

approved selact list for promotion of ACSDsto the grads of

CSOs and the approval of all concerned,to the relaxation

of eligibility conditions tha interim arrangement was made

..10

ue



\

/ ' 'f

-10-

and it was stop-gap arrangament. Ruls 10(2) uas not

taken recourss to for that officiating stop-gap arrange

ment.

i3, The Recruitrasnt Rules provide for eligibility

for promotion to the post of CSO with minimJm 8 ysars

continuous approysd seryice® Even ignoring ths technical

breaks, the applicant had not completed 8 years ap.oi^ovad

service on 1.10.1984 because according to the applicants

oun admission he would complste 8 years service on 1 s 1D^ 1

Approved service means service rendered after seleccionj

according to prescribed procedure. Though the recruitment

rules provide for a relaxation clause and though such

relaxations were given by ths respondents for promotions

upto 1983-84 but the eligibility condition for the DPC

from 1984-85 onuards uas decided not to be relaxed becausa

of the recommendations of the UPSC. The applicant con-

tonded that thB UPSC's recominandation uas only racommsndatij >•

in nature and the respondents could haua taken a decision

to difrer Trom ths rBcommendation and relax the aligibility

condition. It is true that the UPSC's recommendations are

not mandatory but it is not left to the Bench to direct

that the respondents should differ «th the recommendation

•oil
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of the UPSC and relax the provision uhan we do not find

any legal compJlsion to do so. Oust because relaxations

were given in the past it would not follow automatically

that relaxations should continue to be given in future also®

The case of Narsnder Chadha quoted by the applicant

is not on all fours uith the facts of this ease. In that

casa for no fault of the petitionora and the officers simi

larly situated their cases for promotion usre not considered

by Dpg every year and even those who had been found fit by

the DPC for promotion had to wait for nearly 15 years to gat

into the regular service through a select list prepared

by the DPC,

M, It is legally settled that an employee has un

doubtedly a right to be considered for promotion but only

in accordance uith the recruitmsnt rules. Even in the

Narendra Chadha (Supra)

case of / the follouing observation^uas made

w But US, however, make it clear that it is

not our view that when ever a person is

appointed in a post without following the

rules prescribed for appointment to that

post, he should be treated as a person re

gularly appointed to that post. Such a

person may be reverted from tha4 post.

..12
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of the kind before usBut in a case o

uhere persons have been allowed to

function in higher post for 15 t©

20 years uiith due deliberation it

uould C8 tainly be unjust to hold

that they have no sort of claim

to such posts and should be rev/erted

unceremoniously or treated as persons

not belonging to the service at all,

particularly uhers the Government is

endowed with the power to relax the

rules to avoid unjust results."

"

1-2, The case of Direct Recruit Class II Engineer

ing Officers' Association (Supra) will not also

entitle the applicant to regular appointment until

he had completed 8 years continuous approved service

as ACSO according to the provisions of the recruitment
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rulea. It is true that para 44(B) of the 3ud9«Bnt In

the case of Direct Recruit Class 11 Enslnesrins

Officers' Association v/s S tate of Maharashtra reads

as follous;-

" If ths initial appointment is not made
by following.the procedure laid doun by
the rules but the appointtee continues in
the post uninterruptedly till the regulari-
sation of his service in accordance with
the rules, the period of officiating
service will be counted,^

The above- has, however, to be read with para 44(a) which

reads as follows •—

" Once an incuinbBnt is appointed to a
post according to rule, his seniority
has to be counted from the date of his
appointment and not according,to the,date
of his confirmation. The corollary of
the above rule is that where,the initial
appointment is only ad hoc and hot accord
ing to rules and made as a stop-gap
arrangement* . The officiation . in such
post cannofbe taken into account
for considering the seniority,"

Stop-gap officiating arrangement dehors the rules would not

confer any right for regularisation. It is not a case where

the procedure was not followed for regularisation though the

applicant had fulfilled conditions of the recruitment rules^

The applicant lacked in the eligibility condition itself.

iH-
^1-3. The Learned Counsel for the respondents in their

"• written statement stated that since the panel for the ysar

.«14
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1988-89 was prepared for the first time in 1992 and

it uas not a case of Rsuieu DPC, the applicant uould

be treated as regular CSO fron, the date ofi»3ue of promotion

orders namely 16.10.1992 or the date when he actually

assumed the charge of the post of CSO, under the normal

rules. The respondents haue mentioned that notuithstandlns

the above and taking into consideration the peculiar Mr-

cumatancss of the case, the Government uas trying to

BKplore the feasibility of treating the applicant as

regular CSO u.e.f, 1.10,1-96^

li>

I-4-. Since the applicant had completed 8 years service

on 1.10.1988 as required under recruitment rules and

since the panel for 1988-89 has already been prepared,,

if the applicant figures in that panel, uie direct that

he should be regularised from 1.10,1988, the date uhen

he bacame eligible. Consistent with the obseraation of

the Apex Court in the case of Direct Recruit Class II

Engineering Officers' Association the applicant should

not be made to suffer for any procedural delay.

1Be In short, though ue cannot direct that the

applicant should be regularised from 1.10.1984 in view

•«/ ,9 /C-i-. '• '•••
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of uhat has been said abov/e, u/e do direct that he

should be treated as regular CSO from 1,10.1988 if he

figures on the panel approved by the authorised DPC

for the year 1988-89 in the event of availability

of vacancy, according to his seniority.

•7
1-6. Uith the aforesaid direction, the case is

disposed of uitth no order as to costs.

IP Gupta
Member (A) '

ilK
Ram Pal Singh
Vica-Cbairman (3)
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