A X CAT/I12
IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
 NEW DELHI

0.A. No. 1289/91 and

T.A. No. 1490/91 199

. DATE OF DECISION ATl. (0. Q9 .
Dhan Ram and Vijay Pal Singh

Petitioner

Advocate for the Petitioner(s)

Versus

Union of Indies & Ors, Respondent

¢ - Advocate for the Respondeht(s)

CORAM

The Hon’ble Mr. Jystice Ram Pal Singh, Vice Chairman (3},
The Hon’ble Mr. 1,p, Gupta, Member(A).

1. Whether Reporters of local papers may be allowed to see the Judgement ?
2. To be referred to the Reportér or not ? \/\% .
3. Whether their Lordships wish to see the fair copy of the Judgement ?
L 4. Whether it needs to be circulated to other Benches of the Tribunal ?
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CENTRAL ADMINISTRATIVE TRIBUNAL L
PRINCIPAL BENCH . ‘
NEW DELHI,

| g .
REGN,NO, O.A. 1289/91. oaTE oF pECIsIoN; LT\ (035

Dhan Ram, : : veose HApplicant,
Versys

Union of India, ‘

"through the Secretary,

Depertment of Agriculture A

end Cooperation and Ors, eses PRaspondsnts,

REGN,NO, O.A, 14850/91.

- Vijesy Pel Singh. A veso Applicant,
Versus

Union of India

through the Secretary,

Department of Animal Husbandry,

and Ors, : +ess PRespondentis,

CORAMS

THE HON'BLE MR, JUSTICE RAM PAL SINGH, VICE cHatrmAnN{3}.
THE HON'BLE MR, I,P, GUPTA, MEMBER(R).

for the Applicants, . vees 3hri R, Venkataramani
with Shri K.L. Bhatisg
Counsel,
For the Respendents, eeae 3hri F.P, Khurens,
. Counsel,
!
JUDGEMENT

( Delivered by Hon'ble Mr, Justice
Ram Pal Singh, Yice-Chairman{J)})

This judgement shall also govern the disposal of
0,h. No, 1490791 (Vijay Pal Singh Vs, Union of India & Ors,}
because commonlquestions.of fact and lew arise in both the
cases,
2.' The applicant, Dhan Ram, uwas at the relevant time
enployed with the respondents as Hesvy Uehicle Driver/Ven

(N '

Q\ Chaecker znd applicant, Shri Vijey Pal Singh, was emplcyed es
[-T
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Transport Mate, in the office of the Delhi Milk Scheme -

(héreinafter referred to as 'D.M,S.'). Applicant, Dhan~Ram,
{s a Trade Union leader and was formerly the General Seﬁretary
of the D.N;S. Employees Unien,

3, Delhi Milk Scheme distributes the milk in Delhi and

' supplies also to the institutions including the hospitals etc.

= F3

The General Maneger, Delhi Milk Scheme, decided toc incrisse

the number of milk conteiners to be loaded in the vehicles,

which, according to the staff employed on the distribution

duty, was not possible, They.represented egainst the

implementation of the new order s, 0On the night of Sth and

6th December, 1989, there uss a lightning strike by ebout

300 workers, résulting in disruption of supply of milk to
‘the public at lérge in Delhi, fhe‘allsgafions by the
respond ents aéainat thg.app;lcants bertainlto their folc\
in fhe alleged lightniﬁgAatriko; In a dgpattmentél inﬁuiry

the sllegaticns agajinst the appliéant were thati=-

(i) They indulged iﬁ tﬁe ects of gress 1ndiscipiino '
and misconant on the night of Sth and 6th
December, 1989 in the premises of D.®.5. which
js a public utility éervice ﬂﬁder the induetrial

Disputes Act, 19473 i

(i4) They also instigeted their fellow workers to

: desist frbm their normel duty and created @

aftuation in thch the work of;D.N.S. was

disruptéd, thereby resulting in breakdown of the

CLew
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supply of milk to the consumers of Delhi in the
forenoon of 6th December, 19089, This sct wasé
sybversive of discipline;
(i31) Their continued sssociation with the DeM.S. will be
ﬁrejudicial to the meintensnce of supply of milks
(iv) They thr ezt ened and intimidated the uitnesses uho

aré likely to give evidence against themj

(v} The misconduct and act df gress indiscipline amount
to failure to maiqtain absolute integrity, devcticn
to duty, and also amounts £0 an act which is unbecoming
of & Government servant under Rule 3 of the CCs(Conduct
Ruless 19643 | _ - i
(vi) Such conduct was an sct of gross jndiscipline,

apart from causing hardship to the D.M,S. Consumers ,

i

and bringing bad'name to the institution,

4, On these allegations, the inquiry was to be held )

~

' ageinst the applicants and others by the disd plinary authmriin

But the disciplinary suthority msintained that the circum=- z
. : |

stances of the case are such that it is -not reamsonably i

possible to hold any inquiry in the iatter as providad uncer
Rule 14 of the ccs(‘ccn) Rulss, 1965 (hereinafter referred tco
as 'Rules')., Thie order wes passed in exercise of pouwers

vested under/Tule 2(i) of Rule {§ of the Rules, A report,

was submitted to the disciplinary authority, dated 11.12,1968¢%,
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together with the statements of 7 employees, and this was

by the Security Officer Shri P.B. Gurung of the D.M.S.

the material which constitutaed the basis for the disciplinary
authority to pass that order, Thereupon, the di sci plinary

authority proceeded to impose the penalty of removal from

service upon the "applicants on 11,12,1989 uhighmqgg_gggi;enged .

by the applicants and others before the Tribundl in 0.A3 No,
2515789, 2516/89 and 2517/89, A Bench of this Tribunal on

22,2.1590 issued the following directions against the

. !

respondents, Those directions are reproduced for convenience:

(i) Ua hold that the exereise of the power that it
was not reasonably practicable to hold the enquiry
was bona fide and for relevant and.germane reasons
end we uphoid the same., We do not, houwever, wish to
express ahy opinion on the correctness of ths
respectiveAversions regarding the participation
or inveclvement of the applicants in the strikérof

the uorkeré of the D,M,S. held on'§/6.12.1989.

(ii) The applicents may prefer'apbaals to the -
competent authorit;és within a period of three |
weeks from the date of communication‘of this order,
Tha appellate authority shall condene the delay,
if eny, in filing the appeal and hold an inquiry
itself or,direct that such inguiry be held in
accordance with the provisions of the CentralACivil
Services (Classification, Control and Appeal)Rules,
1965 on the question of the participation and

instigating and inciting other vorkers of the D.M.S.

to go on strike on 5/6.12,1989 by the applicants,
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‘\é (iii) The appellste suthorities are directed to conduct
‘ the 1hQUiry and conclude the same as expeditiously .
as possible but in no svent later than four months

from the date of receipt of appeals preferred by

e e s s o e o S T

the applicants and pass such orders as they deem

fit.

(iv) The applicants are directed to fully cooperate

in the conduct of such an fnguiry when it {s

initiated,

(v) In case the applicents fesl aggrieved by ths

o

. /
decision of the appellate authority, they will

be at liberty to file fresh applications in

IR oS T

accordance with law, if so sdvised, ¥

(vi) In the interest of justice, we direct that the

applicants should be pald every month an amount
equal to their salary and allowances from 11,112,168
till the proceedings are completed as directed

above for their subsistahce and-of their femilies,

(vii) = The interim orders passed on 10,1.1990 on MP §2/90
in BA-2516/89 to the effect that the respondsnts
are directed not to dispossess-thé applicant from
the Government accommodation in his occupation subjectht
to his payment of licence fee, etc.,, in accordsnce

with the relevant rules, shall continue till the

proceedings are completed as directed above,®

S. In consequence of these directions, the appellste

sutherity on 2,5.1990 (Anx. VIII) found on due consideration

of the appeel preferred by the applicants that the delinguents

should be given an opportunity tovindicate thair: innocencs

Lot
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§§7 in & regular enquiry. It therefore directed an inquiry
(£§\ to be held wunder. Rule 14 of the Rules, The app@llata "
autﬁoritx also directed the report of the enquiry‘lo
be submitted to it for taking a final decision on the',
repott. Upon this the enquiry proceeded against th§
de;inquents. for coﬁuenience the opgrating part of the
aﬁpellate order is repfoduced, RIt further directs thét a
reqular i?quiry be held by the General Manager, bﬂ%
under Rule 14 §F.C.C.S(CCR) Rules on the questionq:% his
perticipation and iﬁstiéating and inciting other workers

of D.,M,S, to go on strike on 5/6th December, 1589, as

expediously as possible and inquiry rsport rovided to

the appellate asuthority so thet final decisjon could be
taken by the appellate authority well within & period
of four months from the date of gppeal preferred...eeee”

S,v.Giri
Add, Secretary
Ministry of Agriculture. \p
Dept. of Agri & Coopn,
Krishi Bhawan,? .

On’9;11.1990, the Inqﬁiry Officer submitted his report
holding that the charges levellsd against the applicant
are totally proved (Annex.XXIII). On 12,11.90, the

applicants submitted a brief statement of defence snd

on 5,12,90 they sent their detailed statements to the
! ‘ reply to the notice to the Disciplinary authority, By
order dated 11/15.4.1991 the eppeliate_authority communicate

ed its decision of reducing the penalty of removal from

servicé imposed on the applicants to that of the compulsoly
retirement from service with eligible benefits, and at the

same time concluded that the charges of instigating and

| 4‘;l "‘ -Q,;v,.lu;
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inciting other workers of the D.M.S, t; go on strike on
5/6,12,1¢89 havs ﬁeen established on the basis of the
preponderance of probabilitf. It was slso held ﬁhat
the chargé of participation in the strike has not been
proved, The applicants have, therefore, challenged
NRTT“““w“fﬁiE:impﬁgned ord;r in thesewg,Aﬂs;ggéjnéyafgggyagk

for quashing the order deted 11/15.4.1581. They have

also breyed for the consegquential reliefs,

6, The respondents appeared on notice and éubmitted

their countaf opposing the grounds and prayer in ths

0,Rs, The respcndgnts have elaborately mentionsd in

their ceounter that the pénalty imposed upon therapplicaﬂiﬁ

in the departmehfal inquiry was neither harsh nor illegal;
“that the inguiry held was in accordance with law as

directed by the Tribunal and the applicants hava not heen
" prejudiced in their inguiry, ’Thcy have elso denied the

allegations of the applicants in the U.As,mada against

the inquiry UFficegland the disciplinary suthority,

They maintained tﬁat the dis?iplinary autho;ity had

shown the independence in passing the judgment and was

in no way affected by fhe circumstancas aliegad by

fha apblicants inltheir C.As, The 'applicants filed

their rejoinder to the Counter,

?7, ' The learned counsel for ths applicant Shri

R, Venketaramani who appearsd with Shri K.L, Bhatia,

R;M(Llw
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counsel, made elsborate submissions at the bar commenting

axhaustively'an& placing reliance on va:ioua.jud-ﬁants
of this Tribunal, Bigh Courts and that of the Suprems
Court. The léarned counsel for the applicants has in
great datailf attacked the entire pracéeding of the.
inquiry againat,ihé applicants and maintained that the
prejudice uwas capsea to the applicantéﬂaarlhéwfhd o
inquiry which goes to the root of the matter andhvitiates

-~ the entire proceedingﬂ. The applicants also srgued

i
4

Bn merits and evidence produced during the inqﬁiry,
contending that the appellate authority acted as é
Disciplinary autﬁority ebdicating its function as an
appellete authority, Shri P,P.Khurana, learned counsel
for the respondents, has in great deteil rgplied and

rebutted the contentions of the counsel for the

applicants, 'ﬁ;:-
R : B. shri R, Uenkataramani, learnad counsel for t;;
applicants, contandad that by orders of this Ttibunal
;he appeliéte authority was also conferred with the
powsr to hold s depertmental inquiry. He meintained that
the appellste authority exarcised the pouers cf the
dieciplinary authority and hence the applicants could
not get an appellate avenu® to challenge the erder of.

punishment. This, according to them has rasultad in

prejudice to them, He also contended that the eppellate

authority efter exercising sf the pouer of an appellate

[ otin
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suthority et the fxigt instance sent the inquiry to
be conducted by the disciplinary authority. Thus, ths
disciplinary authority scted as an Inquiring Dfficar
and submitted its report to the appellate authority,

Thus appollate suthority acted as a disciplinary authority,

Uhan the appellate authority passad the impugned order, g

accordlng to hlm, the spplicants have besn prejudicsd:
because no appellate avenues does aet exist focr them whsre

they may challenge the order imposing penalty wupon them,

9.  The appellaie aqthority,on directions of this
Tribunal, heard the sppeal F1lnd by the épplicants and
sllowed the appeai directing that e regular snquiry be
held under Rulc'ié of the Rules, In consequence an snquiry
was held by the Inquiry Officer whe submitt-d his report
with recommendztions before th. eppellatc authority.

Auhan the appellgte authority’itself imposed the punishment
it didAéct as a d;scipiihary authority snd not as an
appellate aufhority. In ebsence of an appellate
autﬁoriﬁy, the apﬁlicantsvchallenged‘tha impugned eorder

of. punishmant before this Tribunal, in thesc 0, As,

It is worth noting that the appellatse euthority wvhile

deciding the appeal directsd the inquiry report to be

‘provided to ths appellate authority so that the fingal

decision could be taken by it well within time, This

clearly shous that after the inrquiry uves completed, the é

FPellate authority

-y
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| uh’d dbandoned it‘s. pouer as an appoilatt,auth'orityis}nd‘
acting as disciplinary autﬁority imposed a penalty
of compulsory retirement upon the épplicadts. The
contention df applicantélhés-to be auetained.' It'dppears(

that.the'appéllate authority has acted ss o diSdiplinary |

Thus, the impugned order passed cannot be said tokwave

| been passed by the appellate authority but by ths
disciplinary authority, Pouwers of'thé disciblinary
authority,'as provided in the Rules, areAto 1hbd80
<pedglty if it agrees uith,thq_rchmmeddations‘of
,enquiry‘repott. If tho detihqaent is aggrieved dy the
_orddr of the disciplinéry authority,:than it can filcvan'

.’appeal, dccordipg te tha provisiqu of thd.ﬁuieg. Thds
.the pfnviston.of giving.a right.td file an éppeal,“is a
statutbry right of a delinquent;‘ This right, if}nnt

‘available te the delinQUent,-then it is an inffingment

; - of the statutory rules, framad under: Artzclo 309 of the

Constitution of India, Thus the right_of-appegl is a
_Valuabie bonstitutional right of a delinduent,'uhtch
canndt be curtailed sither by a jud1cial urder or by the
appallate' authority 1tself If this valuable right is :
taken sway oOrF infringed then this right should be provided
to delinquent. The Apmx COurt5 has lajid doun the lau

| that the right of appeal is a part and parcel of the

Lm

pginciples of Naturel Justica. : The law is well settled
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in the cass of Union of India & Ors, Vs, Tulsi Ram
Patel ( AIR 1985 SC 1416). The following obsarvations

of the Apex Court are reprocducsd belou:

P102, In this connection, it must be remembered
that a government sservant is not wholly without
. any opportunity, Rules made under the proviso

Article gererally provide for a right of appeal
except in those cases where the order of dismisszl,
removal or reduction in rank is passed by the
President or the Governor of a State bscause they
being the highest Ccnstitutional functionaries,
there can be no higher authority to which an
appeal can lie from an order psssed by one of them,
Thus, where the second proviso applies, though
there is no proper opportunity to 2 goverrmment
servant to defend himself sgainst the charges made
agaeinst him are not true, This would be a
sufficient compliance uwith the reguirements of
natursl justice.® |

This observation was made by the Apex Court while desling
with the sccpe of an appsllste avenue when the order is
passed by the disciplinary authority under Article 311 (2}

proviso (2Xb) of the Constitution of India but they

are golden and carnot be ignored, The necessity of

the government servant defending himself, according to the

to Article ‘309 or under acts refersble-to that: —x !

Apex Court, is a part of the principles of natural justice |

even though the appellste avenue is not aQailable to ths
delinguent while he is deaslt with under the said provisicn
of tha Constitution, The Apex Court, by this judgment

cihez delinguent
provided/ an appellate avenue because if he is not provided

!
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with the appeilate avenue then the requirements of

the principles of natural justice would be inrriﬁg%d.
fhase very principles are enshrined in the cazse of
Maneka Gandhi (AIR 1978 SC §67) and the Liberty 0il
mMills ( AIR 1284 SC 1271). Their Lordships of the

apex court provided this appeilate auénue to the governe

H

" ment servant though it wes not proVided,in.any stgfutory
provision, Same view was alsc reiterated in the{t;éé of .

‘ Satvir,Siﬁgh and Ors, 1984 (4)'SCC 252, The soui of
Tulsi Ram ﬁatel (supra) has provided an appellate
remedy Uhgn no such remedy has been statutorily ﬁrOVided
of no such avenue is available to yhe delinduent. If

. the opportunity 6f fiiing an appeal against the impugned
order is not provided to-the delinquent then they,
ags citizens of the country,BHal;-QSLQgﬁ;iyad of a valuable:
c?pgtitutional'right qf'ahpeal uhich:i; ﬁart‘and éi}cel
of the principles of natursl justice, We are, therefore,
of the vieu that one appellate avenue must'ﬁa proviaed
to these applicaents wherein they can challenge the-.
procedural'irregularitiés; infringement of their statutory
rights and thg denial of oppoftunity of cross=-gxamining
and entire proceediné etec, e8tc. AUe are, therefore, of
the view that this O.A. uhich has been filed under
Sectipn 19 of the Administrative Tribunals Act, 1985 is

premature and the appellate avenue must be provided to

these spplicants otherwise their valuable right of appesl

?_“,Lu«
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)t
- shall remain denied to them, (?)%>;
4 10, Consequently, we make the following directions to

the respondents?
(1) This O.A. is dismissed as premature,
(2) An appellate‘évenua has to be provided uhich
je higher than the authority of Shri 5.8,
Giri, Additionel Secretary, Ministry of
‘Agricultura, Department of Agriculture and

—— Cooperation, Krishi Bhawen, Neu Delhi,

(3) An appeal shall be filed by the epplicants
befors an authority higher than that of
Additional Secretary, within a period of one

urg month from the date of receipt of & copy

of this 6rder, raising all those grounds

ch e been raised in this C.A. and this
‘{gkpeal, then, shall be decided by the

e HNOH \ appellate suthority within a period of thres

"k oo unet ) . i
S e fi.bwndd months after giving the applicants an

Lo T

4" rAu#k?‘h°“'“‘"Lkmj, opportunity eof being heard,

(4) Any delay in filing this appeal shall stand

condoned by this judgment,

(5)- If the applicants are aggrieved by the order
of that esppellate authority, then these
epplicants shall have the liberty to fils
fresh O.A., reising all the grounds raised in
'this 0.A,, according to law,

(6) The interim order pessed in this case shall

merge with this judament,

49, Parties to bear their ‘ouh costs,

12,- This O.A '
his 0,A) stands finally disposed of with thess

- directions,
- e ———— A o
(1.P, GUPTA) lﬁﬁ°'72” N (RAM PAL SINGH)

MEMBER (R} . VICE CHAIRMAN( 3)




