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The applicant v/orkinq as I:
3 '

• i
tne ~>'ire ctoraxe of Snforcemerit '

1
I

under Section 19 of Administrat'

!

baxng aggrievad by the act of t[-
i
i

^the racoranGndation of the D.p.cj.
. _ ' ' !
in respect of the applicant in|

f
t

his promotion from the post of £
i
1

ox Cnief infcrceaent Officer.

2. 3y v.-ay of relief, -the appi

direction be issued to'the respc-
i

•the grade of Chief ^nforcenient cj

junior was promoted.

m

nforcement Office c in

iled the application

ve Tribunals Act, 1;}S5

3 respondents in puttinq

held in January, 1991

sealed cover r;latin; to

sT-orcenient Officer to f"?j—-jg

icjnt has ci aioii-U that

idents to promote hl;Ti to

r i cer f ro m t hs at e h. i s
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3. The brief facts of the c;ase are that the applicant

joined Enforcement Directorate!
I

Officer in F£RA on 23rd F!archj,|

November, 1978 as Enforcement ;Officer. The. next promotion

is to the post of Chief Enforcli5ment Officer for uhich

as Assistant Enforcement

1973, He uas promoted in

eligibility for consideration j.
I

in the grade of Enforcement Of|
I

applicant in the seniority lis

is at 31.i\io.16 and that of one
1

31,No,17. The respondents by;
I

!

1991 (Annexure A-1) promoted 3

s three years regular service

icer. The name of the

:,as on 1-1-1988 (Annexure A-?}

Shri S .P.Sriv/astua is at

^he order dated 10th May,

iri Srivastwa uho uas junior

to the applicant and uorking as Enforcement Officer,Bombay

to the post of Chief Enforceme Tt Officer in Ahemdabad

Sub-zonal office of the Directorate. The applicant learnt

that he uas considered alqngui
{

in January, 1991 but the recom

th othsrs by the D.P.C. held

Tiendation of the D.P.C, in

respect of, the applicant for promotion to the grade of

Chief Enforcement Officer uas |
• • • i

stated by the applicant that a
j

met in January, 1991 neither a

3Ut in sealed cover. It is

t the time uhen the D.P.C^

Ty disciplinary proceedings

uere pending against the applicant by uay of issuance of

the charge sheet nor any charg
I

any court of lau, A charge s6
!
]

(Annexure A—3) uas issued by t

Mo,2 informing the applicant t
i

action against him under Rule!

e sheet has been filed in

eat dated 17-4-1990

Te office of the respondent

hat it uas proposed to take

16 of C.C.S, (CCA) Rules,1965.
1

Tha applicant uas further informed by letter dated 24-8-199f.
I

(Annexure A-7) that the charge memo dated 17-4-1990 uas

uithdraun as the charges against the apolicant uarrent
" I

issuance of a charge memo forimejor penalty proceedings,

under Rule 14 of C.C.S, (CCA) j

made rapresantations (Annexure

no effect. It is stated that

^ules, 1965. The applicant

8 & g) in May, 1991 but to

:ill data no charge sheet has

been served on the applicant under Rule 16 of C.C.S. (CCA)
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Rules, 1965. The applicant, ths

quoted above.

refore, claimed the relief

4, The respondents filed the"reply stating that the
5

application is barred by Sec,20;Of the Administratiue

Tribunals Act, 1985 as the appli cant has not exhausted the

departmental remedies. It is further stated that the former

charge sheet under Rule 16 issue
!

uithdraun and fresh charge sheet

uas to be issued. It is stated

applicant on 3-8-1986 exhibited;

exhibited .—- conduct unbecoming

j to the applicant was

for imposing major penalty

Dy the respondents that the

Lack of devotion to duty and

of a government servant

^.C.5, (Conduct) Rules,thereby violating Rule 3 of the;

1964. He u/as served with a char.ge sheat dated 17,4.1990
I

under Rule 16 but later, on scrutiny of those documents the

disciplinary authority cama to tfie conclusion that the

charges ayainst the applicant warrant issuance of fresh charg-

sheet under Rule 14 of the C.C.5', (CCA) Rules, 1965.
-I

Accordingly as per the Governmsn-t of India instruction iMa,(g)

belou Rule 15 of the C.C.3. (CCA;] Rules, 1965 the applicant

was informed vide memo dated 28.4.1990 of the proposed

issue of fresh charge sheet under

Rules, 1965, It is stated that i

Rule 16 of C.C.5. (CCA)

n vieu of the contsmolated

disciplinary action aigainst the cpplicant, the matter uas

considered by the said D.P.C. anc

recommandations in respact^ of the

cover. The applicant has no righ

post of Chief Enforcement Officer

pendency of proposed charge sheet
1

application therefore, is devoid!

it decided put its

applicant in a sealad

t to be promoted ta the

in' vieu of the above

against him. The

on merit.

\

JL



5, 'Je haua heard the learn-sd counsel of the parties

at length and have gone through| the record of the ease.

6. A priliminary objection has been taken by the

respondents that the present application is barred by
I

Sec.20 (l) as the applicant has|not exhausted the departmen•

remedies. The applicant made representations in May, 1991

(Annexures 8 & 9) but he did not uait for six months to

knoLj the outcome of the representations made by him. It uas

also held in 19B8 (6) ATC P. 714 G. S. Prabhakar I's. Union of

India and Anr. that tuo remedies cannot be pursued

simultaneously by the applicant land the application in that

case was dismissed. In' this case the reliance uas also

placed on 3haquiandass \/s. Northern Ffailuay Chief Lnqineer

1987 (2) ATC P.850, In that case of G,S.Prabhakar, who uas

placed under suspension had filed the application questioiiin^;

the order of his suspension before the Hyderabad Bench. Tho

applicant yas suspended by the order dated 5-8-1987

and the applicant preferred an appeal to the Central

Gov/ernmsnt on 28.841987 and filed the application biiTorB
I

the Hyderabad Bench on 17.7.19a7i The learned counsel for
!

the applicant houeuer rebutted tljie argument of the

respondents' counsel. The learned counsel for the

applicant argued that the representations made by the

applicant in l^ay, 1991 (Annexures 8&9) in uihich it uas

requested that the sealed cover containing the order of

D.P.C. for his promotion to Chief Enforcement Officer be

opened and though the applicant should haue come six months

thereafter, but the learned counsel for the respondents

himself filed the memo dated 17.7,1991 indicating that

order has already bean passed on ,the representation of the
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applicant. Thus, nou it cann'ot be said that applicant

has come prematurely to the Tribunal because as on the
t

date of hearing the repfesent|ation of the applicant stood

disposed of. The principle q' natural justice did not

clamour that the person shoulii be vexed twice for getting

a relief which though in the loourse of the proceedings have

been denied to him. Had the ^representation not bsen

disposed of the respondents' ;counsel would have definitely ,
i}

a better case. In this citedi case of G .S', Prabhakar

the Bench ,has also referred t3 the judgment given in

Purushottam Singh Us, Union of India 1981(l) 3L3 P,428s

In this case it was held that there is no bar for judicial

review even though departmental proceedings have not yet

been decided. 1981 (1) SL3 Pjil28 was distinguished by the
•j

Hyderabad Bench in Prabhakar^s case on the ground that

the writ petition has already been admitted and heard on

merit. The present application has already been admitted

on 2.7,1991, Thus the facts I'of the Prabhakar's case
• • '1cannot be applied to the pres'ent case.

7. The othar issue in the'matter is whether the

t yet bean charge sheated can

ase was considered by the

<ept in sealed cover. The

by the Hon'ble Supreme Court

government servant who has no
! '

' t ,

be promoted even though his c

D,P,C, and was ordered to bei

answer has been given finally

in the case of C-0 Arumugam and Ors, Us, State of Tamil

Nadu and Ors, reported in 19^1(1) SLR P,288. Their

Lordships observed as follows'

"As to the merits of th

/

state that every civil

3 matter, it is necessary to

servant has a right to have
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his case considered for promotion accordinq to his
I

turn and it is a guarantea flouing from Arts.14 and

16(l) of the Constitution. The consideration cf pro;:ic~

tion could be postponed only on reasonable grounds.

To avoid arbitrariness it uould be better to foliou

certain uniform principle, .The promotion cf persons

against uhom charge has been framed in the disciplir;-jry

proceedings or charge sheet has been filed in criminai

case may ba deferred till the proceedings are

concluded. They must, houewer, be considered for

promotion if they are exonerated or acquitted frcrn

the charges. If found suitable, they shall then be

given the promotion with retrospective effect rro.T!

the date on uihich their juniors uere promoted'',

a. The learned counsel for the applicant also placed

reliance on the case of State of Madhya Pradesh, versus

Bani Singh and another reported in AIR 1990 SC P.1308-1309.

Their Lordships observed as follousJ-

"Normally, pendency or contemplated initiation of

disciplinary proceedings against a candidate must

be considered to have absolutely no impact upon, to

his right to be considered. If the departmental

enquiry had reached the stage of framing of charges

after prima facie case has been made out, the iiarmal

procedure folloyed as mentioned by the Tribunal was

'sealed cover' procedure 'but if the disciplinary

proceedings had not reached stage of framing of the

charge after prima facie case is established the

consideration for the promotion to a higher or salec

grade cannot be uithheld merely on the ground of

I

vL'C
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pandency of such disciplinary proceedings. Deferring

tha consideration in ttie Screening Committee meeting

held on 26.11.1980 on- t'his ground uas therefore

unsupportable".

9. In v/ieu of this facts a'nd circumstances of the case
f

the only obj ection of the respondents ragarding the openinCj

to, the sealed cover uas thatiby virtue of the memo dated
' I

24.8,1990 (Annexure A-7) the .Idisciplinary authority has
-

already on consideration come to the conclusion that the

charges against Shri R.D,Gand^hi, Enforcement Officer,
i

warrant issuance of fresh cha'rge sheet under Art,14 of the

C.C,3,(CCA) Rules, 1965. Thus it is clear that when O.P.C,

met in January, 1991 there ua;s no charge sheet issued or
'i

served on the applicant, Thej respondents could have informed
I

the O.P.'C, of the special circumstances only when the
i

officer is under suspension orj against uhom the disciplinary

proceedings are pending, ThSj pendency of the disciplinary
S

proceedings starts from the issuance of the charge sheet to

the delinquent officer. The irespondent No,2 cannot hold

back promotion without laufulj excuse uhich would amount to
' !

a penalty and which cannot beiimposed without complying with

the rigours of Art,311 of thejConstitution of India,

10, In view of the above circumstances the application

is allowed and the respondents are directed to open the

sealed cover, within 4 weeks from the receipt of copy of
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this judginsnt and promote the applicant from the
; I

post of Enforcement Officer ,'to Chief Enforcement
, I

Officer if so recommended by| the D.P.C. and to
! i

give effect to the promotion' from the date from

uhich the junior to the applicant uas promoted.

In the circumstances the pai-jties uill bear their

oun costs. i:

/l/w— ,.v

(3.p. SHARRA) >;
MEFIBER (3)

! '
[ !
' f

;l
I!

(I.K. RASlioTRA) , ^
MEMBER (A) ^


