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IN THE CENTRAL ADMINISTRATIVE: TS'IBUNAL
PRINCIPAL BENCH

M£y D£LHI
•iv**

C.A.Ne.1436/91.

Shri C.H, Sharma

Union of India
and -Dthars.

Cu'Am:

Date Qf decision

Applicant

Us.

Respondents

The Hon'blp Member Shri C.3, Ray, flombsr (3)

tCsp the Applicant ... • Shri n,B.. Singh, caunssl.

Fisr the Respondents Rbne

(1) Uhethsr Reporters af Iscal papers may be aliouad
ts see the judgement ?

I

(2) To be reforrsd to the Reporter ®r not ?

^«'J_D_G__E_lvi_£_N_T

^^Deiiversd by Hon'bla Shri C,3, Ray, R'bmber (3)_J7

Haard Plr, Singh, Learnad Counsel for the

applicant, Wane for the respondents. The case is

reserved for orders oim 4.2.1993.

2. This case is Filed by the applicant under

Section 19 ef the Idministratiue Tribunals Act, 19S5

praying a relief to quash the impugned order dated
i

J

10,4,1939 declaring 6.1,1939 as 'dies ncDn and arder

passed on the application against this impugned order

by the Appellate Order, be'declarad as casual leave
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or medical leave uhich legally accrued ta ths applicant as

he being a permanent Gauernmsnt servant, r
}.

2, The applicant claims that he.filad tua OAs for various
- 8

cause ®f action and the applicant has been harrassad. Hence,

. A

thay passed the impugned order. f

3. It appaars that the applicant was servsd with a memo,

and the same uas replied by the applicant along ui th an

application suppsrted by msdical certificate, | In spxx.e tjf
r 'i

the application, th« applicant aliases, that :th3 respondsnts

hatched a c.nspiraoy and a vigilance chacking yas called and

got reported a faUe statement that the applicant had run auay

• before 5.CQ Pfl uheraas he uas an leave 3ince;mornin9 and had-not

C3ma to the office at all. Since he did not attend affice. there

J,. is no question of anybody, catching him from running ayay fr.n,
the office. He expresses that respondants ha;A failed

their mind to the fact that on 6.1 .19B9 .uhan: the applicant uas

on Bick leave and uas not present in officeland that he »ent

his application by post accompanied by a msdical certificate.

In a csuple of paras, the applicant alleges:s= many facts relat

ing tB malafide and malicious acts and uith a vieu to harrass

hiir. in itiated the impugned punishment in orHer to spsil his

service book. He claims cause af action an jO.4.1989 when the

impugned ©rdar uas passed and als© sn 20.1T.:1989 uhsn the appea]

'*2
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uas rsjsctad and als© en 9.5.1939 uihen hia rsviau uias filed

but thg same- had not bsen dscidad till t«day.

4. He claims that no shou Cause notice uas givan nar any

©ppsartunity uas given to the applicant bsfjire passing the

impugned order 'dies non' far one day on 6,1,1939,

The case uas filed on 12.6.1939 and after complying

uith the office abjections uss resubmitt^jd on 13,6,1991.

6. The impugnad order uas passsd an 10.4.1989 (Ann.A-l).

An appeal uas praferrad on 3,5.1989 (Ann, A-2). Vide Ann.A-1

at p, 1G, ths applicant uas asked to submit an sxplanati
•n

f©r his absence on 6,1,1989, He submitted his explanation

stating that he uas an casual leaVe for the uhole day and

alsB stated that it uas sent by past, but it dass contain any

ancle-sure i.e. medical certificate. On thr;j margin sn th.41 left

hand side it is written 'signed by sambbady's initial ssn 15/l

but there is no postal csuer or acknauledgement ar any other

such avidance for this. Annexure A-2(4) is an appeal datiid

3.5,1939 in uhich it is mentioned that a medical certificate

uas alsa enclssad which is shsun as IV uith ather enclEDSures,

l^edical Certificate is dated-5.1.89 and it is at Annexure A.2(5

It is a zerox copy hut not suppart^id by any attendant or

corrobQrative evidence like the draft doctsr's fees bill

er any treatment as aut-patient or insLsaes-patient or any such
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thing. Ann. A-4 is a reviau Filed by him an 9,5.1989. The

impugned ord-ar is datad -1:0i4;T939 which is at Annexjre A-1 i.e.

p. 1 af the paper book iirifnediately aftsr the application.

This uas shoun as received today and dated as 12,4.1989.

It is pertinent to msntian that when he claims ta

be on casual leave an 6,1.1989 sand he uas asked to explain

an 14.1.89 his reply dated 16,1.39 daes not contain the doctsr'

certificate as an enclosure.

a. But the doctor's certificate is at Annexure 2 Qf thi

appeal.

9, Annexure A-3 at p, 17 is a rajectic3n letter uhich is

a cryptic order without giving any reason. On this he rep

resented by uay of a ravieu on 9.5.1989 to the Medical Superin-

tsndent. It is nat disposed af so far as per avernment in the

application, A delay condonation application was also filed

showing a delay sf one year.

10, On 28.2.1992 the delay in filing the OA was candaned,

Since the limitation aspect has been g«t over by the conda-

nation of the delay, ue will examinG the merits of the case

now.

11. The respondents filed a cc^unter taking some preli

minary objections without naming anything in para No. 1 and 2

but in para 3, there is no casuse of action. They say that
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the applicant has filed a medical certificata only on

3,1,'1989 but his reply did not come in office by 5.1.39

and, therefiore the pstition is not maintainable and the

impugned order uas cerrectly passed.

12. Under Rule 11 of the CC3(CCA} sub-clauss(6)and(7)

deal uith 'dies ntan® and its effect which is reproduced balau;-

" (S) Uhen a day can be marksd dies non and its efrsct.-

Absence ssf officials frsm duty uithout proper

parmission ar uhsn a duty in affice, thay haws left-

the sfficQ uithout prsper parmission or while in the

office, thay refussd ta parfarm tha dutias assigned ts

them is subs/arsiue of disciplinso In cases af such

absence frem w^rk, the leavs sanctioning authority

ma y (sr-der that the days on uhich uork is not perfsrmed

be treated as dies non, i.a., they will naithar count

as service nar be construed as break in service. This

uo. 11 be uithQut prejudice to any other actian that the

campetsnt authorities might take against tha parsans

reaarting to such practicss.

(?) N« marking af dies nan for latB-coming,- Accord

ing Instructions absve the day can be marked as

dies non by the leave sanctioning authority jnly

under three circumstancas^ viz.,-

(i) uhen the official remains absent from duty
uithout priar information;
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(ii; when on duty in aFfice, the afficial
laauea the affios uithaut prepar
permissian; and

(iii) the afficial remains in affice, but reFusas
ta perform duty assigned ts him.

From the conditians mantisnad abaue, it is cisar ths

an afficial can be marked as dies nan evan if he

performs duty for a part af the day in case ha

leaves offics uithout proper parmisaion or when

he refusas ta perfsrm duties while remaining in

affice. But a day on which an afficial comes late

and ugrks throughaut the day during isffice haurs

will nat ba marked as dies n®n. It is accsrdingly

clarifigd tha't treating ths day as digs nsn far

coming late is nst cantamplatad in ths rulss. Ihe

proper caursa in such cases yauld ba ts debit the

casjal IsauQ accsunt of the official as per instruc-

tions issjiid fram time to time,"

3a, it is clear that whan a day is daclarsd as 'dies non'

they will nsst caunij- as sarui^e no^T^uill it|^anstruod as

break in service. Houeuar, it may be stat.-id that if it is

entered in the recQrd, it will act as a'stigma.

13. Under FR 17--4 a persans remaining absent unauthariscd-

ly is traatad as is deemed t® have been treated as interrup-

tian ar break in service. Hausver, in CC3(CCA) Rules the
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instructiw'ns of the Governmant as stated supra are that

this is neither counted far ssrvice nar to be canstruad as

break in saryice. Even then if it is entered in the service

record af the applicant it may amount t» a stigma.

14. The epoartunity given to him is not adequate* The

• rder af rejactiun to his appeal is in a cryptic manner and

uithaut giving any reasons uhsn a cempetent authority is
\

treating the day as 'difss nan'. In my spinion, ha must

have been givan sufficient apportunity,

14. Under the circumstancss, mera asking him sn 14«1,89

and his reply on 16.1.89 uas not at all discussed in the

impugned order dated 10,4.1939 nar anyuhere in the record.

The mere mention of the expianatian as furnished in the rscarc

uill nat lead ta any uhere. The rsjactiisn arder af his appea.

isjns.daubt, nst a speaking erder. It is also ts be nstsd

that his review petition bias alse 30 far nst been dispased sf.
/ y

Therefsra, I direct that .tha impugned ordsr dated ID.4.89

be quashed and I give the liberty ts the respandants ta give

a frash apportunity ta the applicant te explain his position

along with his msdical evidence and other things tha.t he can-

siders fit in accordance with the rules, a^d, they may pass

n



srder a ccording-ly uithin tuo months of receipt af

this ardar. This O.Ac is dispused of uith no .

order as ta costs.

(C.34 RoyX
I*l8rnber (5)
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