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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BEINCH

NEW OEZLHI
st
CeAN@.1436/91, n Data aF’décisicn ’éiil*iQQEi
Shri C.H. Sharma .on Applicant
Vs,
Union of India aee . Raspondents

and Othars.

 CU3AM:

N\

The Hon'ble Member Shri C.J. Rey, flember (3}
fer the Applicant ces - Shri M.8. Singh, counsel.
For the Respondents  .e. Aoneé

(1) Whether Repertsrs af lecal papers may be allowad
to see the judgement 7

(2) To be refe;rsd to the Reporter er not ?
I UD G EMENT

[’Deliversdlby Hon'ble Shri C,3. Ray, Mgmber (J)_7

Heard Mr. M.B. Singh, Learned C;gn;el for the
aﬁplicant. None fer the respondents. ‘fhe case is
reserved for ordaers om 4,2.1993,
2. This case.is riled by the applicant ander
Section 19 ef the Kdministrative T;ibunéls Act, 1985
praying a relief teo quash the impugnedv;rder datad
10.4,1989 declaring 6.1.1939 as 'dies n%n’and arder

passed on the application against this impugned arder

by the Appellate Order, bes’declared as casual lsave
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or medical leave which legally acorued to ths ipplicant as

-

he being a permanent Gavernment servant.
24 The applicant claims that he filed tudfOAs for vardious

cause of éctian and éhe applicant has been haétassed. Hence,
thay passed the impugned ardsr. |

3. It apop=zars that t%e aﬁplicant was ser@éd with a memo.
and the same uas rep;ied by the applicant alaéé with an
applicatimn supper ted by-madical cer#ificate.%?ln spite aof
the appli:ati@n,‘the applicant alleges; thaté}%e resgand;nts

hatched a censpiracy and a vigilance checking was called and

got reported a false statement that the applgﬁant had rTun away

¢

hefors 5.00 PM yhereas he was on leave sincef@arning and had not
came te6 the affice at all, Since hé did not %%tand éFFiée, there
is ng-questimn of anybody eatching him from %?nning aua? from
the éffice. He eXpressestthat respondents h%b% failsd to apply
their mind'té £hg fact that on 6.1.1989Auhe%3ihe appli;ant was
on sick leave and uaé not present in éfficeé%ndAthat he'gent
his application by post accompanied by a‘ﬁeé%éal certificate.
In a ceuple of paras, the applicant allages;%a many facts relat-
ing'tﬂ‘maiafide and ﬁalici@us acts and uith:é view t@ bharrass
Mar - .
himL?;}tiated the impugned punishment in mrb%r to spoil his

service book. He claims cause of action an530.4.1989 when the

impugned erder was passed and alss en 20.11.ﬁ989 when the appeal

0.2
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was rejected and alse en 9.5.1989 when his review was filed
but the same had not baen decided till teday.

4‘-. He claimé that/BG show cause notice was given nor any
eppmrﬁuni?y Wwas g;uen tg;the applicant befsre passing the
i@pugned mfdar ‘dies non' far one day on 6,1.1939,

5. The case was filed on ﬁ2.6.1§89 and aFter‘camplying
with the affice ebjectisns was resubmitted on 13.6.1991.

6. The impugnad srder was passad on 10.4.1989 (Ann.A=1}.
An appeal was preferrz=d on 3.5.71989 {Ann. A=2). Vide Ann.A=1
at p, 10, the applicant Was askad to submit an axplanation

foer his absence on 6.1.1989, _He’submitted’his explanation
stating that he was an casual leave Fof the whole day and

alss stated that it was sent by post, but it daes conﬁain any
enclesure i.e. medical certificate. On tho margin on th: left
hand sidea ;t is written 'signed by sombbady's initial an i6/1
but there is no peostal caver ar acknouledgement sr any sther
such/avidancé for this. Annexure A~2(4) is an appeal datad
3.5.1989 in which it is mantianad that a medicai certificate
was alse enc;ﬁsad which is showun as IV with aphér genclosures.
Medical Certiﬁiomte is dat2d-5.1.89 and it is at Arnexure 4.2(5
It is a zerex caﬁy but &ot suppartzd by any attendant ar
corraborative gvidence like tha draft dectar's fees bil{

4

er any treatment as aut-patient or indses-patiznt ar any such

-/\.)



—fo-
thing. Ann. A=4 is a reviau filed hy him en 9,5.1989. The
impugned order is datszd iDid:TQSQ which is at Annexdre A-=1 i.e.
p. 1 af ths paper book immediately aftsr the applicatian,

This was §hmun as'raceived teday and dated as 12.4.1989.
7. ; It is pertinent to mentian that when he claims to
be on casual leave on 6.,1.1989  u@nd he was askad to explain

on 14.1.89 his reply datzd 16.1.89 dees not contain the decter'

certificats as an enclesure.

8, But the doctor's certificate is at Annexure 2 aof the
aﬁpeal.
9. - Annexure A-3 at p. 17 is a rejection letter which is

a cryptic erder uithout giuing any reason. UOn this hs rep=-
resented by way of a revisw on 9.5.7989 to the Medical Supsrin-

tzndent, It is net disposed of se far as per avsrnment in the

.application., A delay condonation application was also filed

showing a deiay sf one year.

10, On 28.2.1992 the delay in Filing the OA was condoned.
Since ths limiﬁatianiaSQact has been get over by the corde-
nation of the delay, we will examine the merits af the case
naw, -

11 The respaondents filed a cagntér taking sgme preli-
minary ohjeétions without naming{anything‘in para Ne. 1 and 2

but in para 3, there is no casuse of actian. They say that
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the applicant has filed a medical cartificate anly on

8.1.1989 hut his reply did net come in office by 6.1.39

and, therefore the petition is not maintainable and the

impugned order was correctly passed.

12 Under Rule 11 of the CC3{CCA} sub=clause(6}and(7)

deal with 'dies non' and its effect which 1s reproduced balau:-
%" {6) When a day can be marked dies non gnd its effect.-
Absence of agfficials from duty uithout prmpér
sarmissisn eor when a duty in eoffice, thay havs left.
the affice without preper permission or while in the
affice, thay refussd ts perform :9e dutiss assignad ts
them is subuarsivé of discipline. In casss af such
absence frem werk, the l=zave sanctiening authority
may @?wder that the days on which werk is not perfermed
be treat.d as dies non, i.e2., they will neither count
48 service nar be coenstrued as break in service. This
Wwill be without prejudice to any other actian that the
competent authorities might take against tha parsons
resarting to such pfacticss.

(7} Ne marking of diss nan for late-coming.=- Accerd=-
ing te Instructisns above the day can be marked as
dies non by the leave sanctisning authority anly
under Lhree circumstancas, viz.,~

(i) when the official remains absemit Trom duty
\ - . - s
without prisr informatlan;
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{11} when on duty in office, the afficial
lsaves the offine witheut prepar
permission; and '

{iii) the sfficial remains in affice, but refusas
_ ta perform duty assigned ts him.

From the conditians mantiznad abave, it is clear ths
an afficial can be marked as dies n3n sven if he
performs duty far a part ef the day in case he
ieaves office without proper parmissian or when
he refusgs te perferm dutigs while remaining in
gffice. But a day4sn which an efficlal comes lats
and werks thréughaut the day during affice haurs
wil) nat ba markaa as dies nen, It is accardingly
clarifigd that treating the day as diags non far
coming late is nat contemplatzd in ths rulas. The
praper ceurse in:such cases wauld be te debit the
casual leave accmuﬁt of the official as per instruc-

tions issuzd from time to time !

Sa, it is clgar that whsn a day is declargd as- 'dies nen’

they will not cound- as servige na%\uill ithenstrued as

break in service. Howevar, it may ba statzd that if it is

entered in the recerd, it will act as a stigma.

Under FR 17-A a persens remaining absent unautharised-

ly is trszated és is deemed tes have besn treated as intgrrup~

tien st break in service. Heuever, in CCS{CCA) Rules the

-
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instructivens ef the Gavsrnment as stated supra aré that

this is neithar count=zd for service ner te be construsd as

break in service. E£ven then if it is entered in the sesrvice

record af the applicant it may amount te a stigma.

14, fhe opnpartunity giyen ta him is not adequate. . Theg

grder af r;jaction te his appeil is in a cryptig'manqer and
" without giving aﬁylraasané when a cempetent auth@rity is

treating the day as ‘'dies non's, In my eginiom, hz must

Somy’ have been:givan sufficient mpbmrtuhity.
14; Under the circumstances, mzras asking him sn 14.1.89
and his reply on 16.1.89 was net at all discussed in the
iﬁpugned order dated 10.4.1§89 nar anywhere in the recard,
}p A The mere méntﬁen.of thea éiplaﬁatian as furnished in the rscarc
will qat lead ta ahy where. The rejection erder af bis aﬁpeai
is,nm~daubt, net a speaking srder., It is also t® be noted
that his reviey petitiénrhs alse se far nat bean dispaSed ofe
/ /
Therefora, I direct that .tha impugned arder dated 10.4.088
be quasheg.and I give the liberty tes the regpandante ta give
a/F{ésh gpparfunity-ta the appli;ant'ta explain his pesition

alung with his medical egvidence and other things that he cen-

siders fit in accerdarce with the rulaes, and. they may bass

S
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erder accerdingly within

this

@r der
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two months of roceiat of

order, This 0.A. is dispused of with no .

as to costs,

(C.J¢ Roy).
Membher 13)



