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New Delhi, this theDvdday of August, 1995

Hon'ble Shri J.P. Sharma, Member (J)
Hon'ble Shri B.K. Singh, Member (A).

P.RoTOOIa.

s/o Shri Diwan Chand,

R/o ?26 Sector via,

R Uram : .

New Delhi. e+« APPlicant

( By Shri M.L -Chri, Advocate)

Versus

Union of India through

l. The Decretary, ,

- Ministry of Finance,
Depsrtment of Revenue,
North Block
New Delhi,

2+« Central Bogrd of Direct Taxes,
(through its Chairman),
North Block, _
New Delhi,

3. Sh. "WeHas an,
. CQnm:.ss:.oner of IncOne-tax,
Kanpure. ) eeeRespond ents

( By Shri R.3.Aggarwal, Advocate)

ORDER

SRy ————

By Hon'ble Shri J’.P.Sharma, Menber (J)-

The apPlicant was working in the sernor scale of
Income-tax Officer and was served with 3 mano of charge=
Sheet datad 7th March, 1989 while he was posted ;s Juniop
Authorised Representatlve, ITAI Delkhi under Rule 14
of the CCS( C;C&..a) Rules, 1965. On 64601991, the applicant
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the impugned memo Of chargesheet dated 7.3.1989 be quashels
He has also prayed for the grant of interim relief and by
the order dated 7.6.1991, the respondents were restrszine

fron proceed ings with the disci;’linaf\y action in pursuance
of the aforesazid - chargesheet for a periad of 14 days and
by the order dated 20,6.1991 when Shri R.3.Aggarwal appeares
for the respordents, this order of interim direction was
modi fied th‘at the respondents may g0 on with the departmental
disciplinary proceelings but the final ocder may not be
issued in the procéadingw_s till further orders 'and that the
mat ter shall be heard finally af"@:er the respondents file
the reply on 23.3.1991 but since there has been delay in
filing the counter by the respondents, the matter could
not be heard esrlier. In the meantime, the proceedinys of
the enquiry continued and Central Vigilance Commission { GVG)
wi'th |

which was entrusted/the enquiry on the report of Commssioner
for departmental enguiry,held that article of charge franed
againét the applicant which is as followshas not been prol\;ed:
Article Of charge No.ls |

Shri PeR.Toora, ‘Group 'A' Officer while functioning
as Income-tax Officer, Company Circle- X Aldl., Delhi,
during the periad \frcm Octobery 1984 to Julf, 1986
completed assessments in four cases of newly fleated imvest-
ment cAnpanies mentioned in Annexﬁre-II & III, in an ifregular
maner ;nd apParently with a view to urduly favouring the
as sessees coOncerned. Apparentl}; by his. above acts, Shri F.R.
Toora, failed to maintain sbsolute .’L/ntegri ty and @evotion

to duty and exhibited 5 conduct unbecoming or , Goy
° . SVerment
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sexrvant arf thereby contravened the provisions of Rules
3(1)(1), 3(1)(i1i) amd 3(1)(iii) of the C.CoS. { Corduct) Rules,

1964

The disciplinary authority supplying a c¢Opy of the
alongwith a note of disagreement
enquiry repoct to the applicant/by the memo dated 16.5.1992

This dissent on . the firdings of the Enguiry Officer in on
three groundsey. . The . aPplicant was asked to submit his
explanation or representation,-if so advised.. The applicant
has also since furnishel his exPlanation to the disciplinary
authority dated 1l4th August, 1992. But no final order has
yet been passed in fhe sald enquirys I the meantime the
aPPlicant has also retired on superannuation on 31st July,
199 1

The challenge to the enquiry has been made by the
apPlicant stating certain facts that there has been a
marriage of the daughter of the applicant on 8.2.1985
His daughter was married witht7eson of the Deputy Secretary,
Ministry of Home Affairsdue to0 certain demands mazde by the
father-in-law of his daugﬁter.with regard to the dowry
the daughter of the applicant has to join the parental home
inAugust, 1985. It is father-inelaw of the daughter of the
aPPlicait who has written anonymous camplaints and prevailed
upon the respondent no. 3 Sh:;i WoHeHassan, Commissioner of
Incqné-tax to harass the apé.licant by using his official
Position gnd started mak ing iﬁspeét10$ in a malafide manner
with the pre-determined m‘otive. of fishing out material for

roping in the applicant inframed up charges. An analysis

Of the charge meno d at ed 743.1989 with

et ® allegationg agains ¢



RN¢

- 4= ' w/@
the applicant can be summed up as followsie

(a) The applicant while working as Incame Tax Officer,

Company Circle XXI (Aldly) Delhi, during the period upto

: ﬁctobér, 1981 to July, 1986 completed assessments in

four casses Of Newly Flated Investment Companies in an
ii‘regular manner and apparently with a view to urduly
fav Ouring the as sesseesd

(b) ~ During the course of assessment proceedings, the
aPplicant did not make slequate enquiries regarding the
share-hOlders whocontributed the share capital and in
partlcular it was not ascertamed as to the source fram

where the shareholders contributed the share capital®

(c)  Out of the share capital collected, the four

conpanies had zdvanced loans to some parties, and

the applicant failed to enquire why interest was lowi

(d)  The balance sheets of the four campanies showed
certain unsecured 1oan creditors, and the aPplicant did

not make enquiries regarding the samed

(e)  The fact that the assessment completed by the

aPPlicant was without msking proper enquiries and was

 Pre-judicial to the interest of revenue, is evident fram

the fact that in each of the four cases, the CIT, Delhi-III

'set aside the assessments under Section 263

(f)  The unaccounted share caPital of the company should
have been assessed to Incane Taxé By not doing so and by

not making mqu:.ries, the assessments had been rend ered

i Pre-judicial to the interest Of revenued
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(g) By h'.Ls above acts, the aPplicant failed to
mainta:.n absolute xntegnty an‘.i devotion to duty and
exhibited a conduct unbecaning of 3 Gou/erment

servant and thereby contravened Buie 3(1) (i), 3(1)(ii)

3(1)(iii) of the C.C.S« (Corduct) Rules, 1964y

These enquviry précee:lings started in April, 1988
and were slated for 29.5,1991 and he said that at the
time of filing of this application stood adjourned |
sine diev -
On notice the respondents contested this appliéation

by filing a reply that the allegations of alleged

harassmmi: énd alleged malafide action on the part of

Shri W.Hassan, Ipnctne Tax Canmissioner aré strongly

deni-edé‘é Comnissioner of Inceme-gtax, as part of his one

-0f the duties, inspected the assessment performance of

the applicant as the applicant was working at the relevant

time in the chargeof said Shri WoHsssan and that was in

the per}f’omance of the nomal duty, who .could select

cases ard alsoO the periad while carrying out ins;;ectim

of works of the officer in his charged :it is fqrther stated
th.;t the move by the applicant is pre-mature. The enquiry
was initizted only because there were certain irregularities
noticed in assessment campleted by the applicant which
called into question his .integrity and goad corducts

It is further stated that in the case of SeGovinda Menon

reported in AIR (1967) SC Page 9, Hon'ble Supreme Qourt

\Q' of India held that a quasi=judicial authority can be



subjected to disciplinary action if there are grounds to
show that he' exhibi ted rédclessness or lack of integrity

or bz:mght to d'i;sre'pute the department in the exercise of
his quasi judicial functions. In the instant case, the
irregularities conmitted by the aPPlicar;t cast reflection
on his integrity snd godl cOrxt':h.xc.:'l:i?2 The Enquiry Officer shall
give finding on the charges on merit and the disciplinary
authority has to pass final order on thelr basis. The
quashingof the chargesheet at this stage would smount to

shortecirccuiting the process of enquiry as envisaged in

the C.CeSe (CoCo8A) Rules, 19653

The applicant ha$ also filed the rejoinder to the
aforeszid reply.in'whié‘r.x he als-o Placed certain more
documents regarding the as;essnenf done in certain other
casese He has only re-iterated t'h'e.facts already avered in
detail in the original application stating fur ther that

Shri WeHassan has joined as Inspecting Assistant Camissioner
of Income Tax in Company Range-Il in‘May, 1986, It is gaid ]
 that the inspection of the cases of the aPplicant for the

per,iod fran 1.441985 t0 31.3.1986, the C.B.D.T.(Inspection
Division) had ;lreaciy corducted vigilance inspection of the
assessments mgde by the aPPlicant and that the action of said
She WeHassan was malsfides lIt is further ;t;;ted that there is
no érder of judgement of any court supporting}the view of the

department that share capital should be taxedin the assessment

of the company. Thus, the charge against the applicant become

infructuous and it profeé the ¢orrectness of th

Lframed by the applicant, !
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Heard tﬁe learned counsel at length amd persued
the record. The learned counsel argued that the applicant
as Incane~-tax Officer hés made certain assessments uxer
\Incf«me-tax Aét and the view taken by him has subsequently
been exressed by the High Court of Delhi in certain
jud gements. In view of this it'is said that the imputation
of miscorduct enclosed with the memo of chargé-sheet does

not mgke out any miscomduct under CCS (Conduct) Rules, 1964

and therefore, the article of charge framnedagainst the

applicant referred to above cannot be firaned, Merely
because the certaln assessments were completed umder
section 143(3)/263 of the I_cOme-tax Act Of cexrtain
companies in the quasi’ judieial caPacity by the applicant
would not rope in for a misconduct -under the Service
Rules or lack of devotion of duties nor comtravenes the

: - Provision of xrule 3(1)(1)(ii) &(1ii) of the Conduct Rules,
1964, We have given g carefui clnsiderstion to the
aspect of this matter and it is not for the Tribunal to
see the cOrrectnAess ¢f the chsrgess The cglpability is
alleged against the applicant in the charge for making
certgin assessments of certsin companies. .This gives a
Scope for proceedings d’eparpnentally against the applicant
in a manner the respordents have alsc in the counter
stated that the a;sessmen‘ts made by the applicant reflectsd

his integrity and good corduct and therefore it was thought

J

A



proper todeal with the assessment made by the applicant

and d_epartmental_proceedings as well. The learned counsel
for the applicant hss placed relianvce on a recent decision
Of_the Frincipal Bench in O.A- No, 1262/1,993_dec1dec1 on
14641995 in the caselof N-K_.Jain Vs.Union of India and ancthers
That was also a case where minor penalty charge-sheet was
served on Shri N.K«.Jain and he came before the Tribunal

for quashing of the charge-sheet. Wien the O.A. was filed

‘an interim order was granted further staying the departmentsl
disciplinary enquiry/proceedings against shri NeK.Jaini The
Union of India went in appeal against the same and the
an'ble Supreme Court ha#d made certain observations while
rejecting that’ S.L.P. observing that there is no substance
fdr the same and miscomlu;t alleged which have been committed:
in the course of quasi judicial proceedings. and there is né
allegations of culpability. In the judgement by the Frincipal
Bench, there is clear observation in para No. 19 in the end
"The argunénts of the‘learned counsel for the applicant

that no disciplinary proceedings can be tzken against an
Officer for his actions in connéction with discharge Of-
quasi=judicial functions at all is not tenable®. Further in
the same judgement it is observed "“our ,errleavéur is only

to see whether the imbuta.tiOns agaiﬁst the agpplicant are
such that it wouldbe in the public interest to tske
discipbinary action against the applicants® This,judgenent,

therefore, leagves the scope apen to see on merit whether
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the dePartment can proceed with the charge-sheet after
framing the charges or nOta'The facts of the present
case are totally differemt becaus e ﬁulpability is alleged
against the applicant while making certain aSsgssmeﬂtsl
of certain newly flogted investment cqnpanies. In the
presept Caﬁe; when the CeAs was filed, an interim relief
was granted that the enquiry may continue but fhe final
order be not passed. In view of this matter, the enquiry
is at a coamrlete stagé and the Enquiry Officer has d so
submitted his report., A.chy thereof has 3lsG been
received by the aPPiicant with the note of disagreement
of thé disciplinagry authOrit? to which the applicant has
also madZﬁrepresentation' and now the matter is pending
befare the disciplinary authoritys This is also a3 grourd
Qhere'the charge framed against the gpplicant cannot be
quashed after the whole proceedings are almost over ard
Only’final ord er i; to Be passed/by the disciplinary
authcoritys |

The learned counsel for the applicnt has also

" placed reliance on the case of VeD.Trevedi V/seUeQal o
r)eported in 1993 SCH 1&S) page 324. However, in that case
Hon'ble Supreme Court of India while ¢oncluding has

obs erved "we are of the view that the action taken by

the appellant was quasi=judicial and should not have
formed the basis of the disdplinar/y action" This does
not léy down a law that no disciplinary action at all cculd

be taken zgainst the cffigcer in etnnection with his actiams

\g
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with quasi-judicial functions. The learned counsel
- for the spplicant has alscplaced relignce on the

case Of UCT V/se ReKe Desal reported in 1993 SCC

(L&3) Page 318+ The relevant portion of para 7 is quoted

belowie

It seems difficult beyond dispute, and is

not in fact disputed before us, that it is

not as if an Oofficer belonging to the Central
Civil Service is totzlly immune fram discippinary
proceedings wherever _he discharges quasie
judicial or judicial functionse If in the discharge _
of such functions he tazkes any action pursuant

to a corrupt motive or an improper motive to oblige
sdneone or tazkes revenge On sGmeone, in such a
case it is not a5 if no disciplinary proceedings
can be taken at all. On the contrary, merely
because he gives a judicial Or quasi-judicial
decision which is erroneocus oreven palably
erroneous no disciplinary proceedings would lie®,

The sane view had alresdy been tzken in the case of
Union of India Vs. AesMNeSaxena reported in 1992 SCG (18S)
Page 86] where the Hon'ble Supreme Court observed that
it is not carrect that no disciplinary action can be
taken in regard to actions ‘tsken or purported to be
done in the case of judicial ard quasi- judicialproceedin gsil
Adain in the case Of Union of India Vs. K.K.Dhawan
reported in 1993(2) SCC (L&S) Page 56, the Hon'kle
Suprene Court feferred to the case of V.D.Trivedi V/s,
U (Supra), Ua Vs_.'R.K- Desai( Supra) and U V/ss AeNe
Saxena (Supra) and observed that disciplinary acthn

can be taken in the followinj casessw
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(i) Where the officer had acted in 3 manner ss would

reflect on his reputation for integrity or godad
faith or devotion to duty;

(ii) if there is prima facie material to show reckless-
ness or misconduct in the discharge of duty;

(1ii) if he has acted in a manner which is unbecoming
of a3 Government servant;

(iv) if he had acted negligently or that he omitted the
Prescribed conditions which are essentizl for the
exercise of the statutorypowers;

(v) if he had acted in arder to urduly favour a party;

3

(vi) and if he had been actuated bycorrupt motive,
however small the bribe may bed .

In the present case the charge against the applicant as

repraduced at page .2 of the judgement clearly shows that
®in an irreguliar manner and apparently with a view to
unduly favouring the assessees concerned® Further " failed
to maintsin absolute integrity and devotion to duity and
exhibited a conduct unbecaning of a Government Servant®
Justify a departmental enquiry .as Per the above decision
in the case of K«K« Dhawan (Suprga)s

The Hon'ble Supreme Court in the case of UQ V/sy
Upender Singh reported in(1994) 27 ATC -ffy(_ 2w $C v
has Observed 1:hai't in the face of charges framed in a
disciplinary enquiry the Tribunal or court can interfere
only if on the charges framed (read with imputation or
Particulars of the charges, if any) no misconduct or
Other irregular ty alleged can be said to have been madé

Oout or the charges framed are contrary to any lawe. At this
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stage, the tribunal has no jurisdiction to go into

the-! cOrrectness - ortruth of the charges. The tribunal

cannot tgke over the functions of the disciplinary authority,

The truth or othérwise of the' charges is a matter for

the disciplinary authority to go intoy Indeed, even

after the conclusion of the disciplinary proceedings, if the

ma‘-fttelti;‘chesv to.Court or Tribunal, they have no juris-

dictien to look into the truth of the charges or into the

ccr.rectness of the findings recorded by the disciplinary

auth Ority‘or tﬁe aPpellste authority as the case may bes

The function of the court/tribynal is one of juddeial

review, the parameters ;f which are repeatedly l:id down

by this Court. It would be suf ficient to quote the decision

in HeP.Gardhi, Excise and Taxation Officer-cum-as ses sing

Authority, Karnal V.Gopi Nath and sons. The Bench

cémprising M.N.V'enka‘tachaliah, J+( as he then was ) and

AcMoAmdi, J., affirmed the priﬂéiples thuss(SccC Fo317,pPara 8);
®Judicial I:eview, it is trite, is not directed against

the decision but is confined to the.‘decisiOn making

Process. Judicial review cannot extend to the examination

Of the correctness or ;:easmableness Of a decision as 3 matt. er

of facts The purpose of judicial review is to ensure that the

individugal reéeives fair treatment srd not to ensure\ that the

authority after according fair treatment reaéhes, on a

matter which it is authorised by law to decide,. 4 conclusion

which is coarrect in the eyes of the Court. Judicial review

is not an appeasl from a decision but a review of the manner
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in which the decision is mades It will be errmneous
to think that the Court sits:in judgement not only
on the correctness of the decision masking process but
also on the correctness of the decision itsel £y
The next point rais ed by the leagrned counsel

for the applicant is that ﬁhé respondent no; 3 Shri W.

Has san ﬁas acted in 3 malafide manner and inspite of tﬁe
fact that the inspection of various assessments made by
the applicant:. had already been done bylthe CeBuD.T. and
Inspecting IncOome-tax Comissioner with ulterior motive
the respordent noe 3 has picked up choosen cases to ‘

find fault in various assessnents made by the applicant
at the instance of the father-inelaw Of his deserted

d aughter. The nexus which is sought to be brought by the
applicant fcrtnalafide cannot be applied in the case of
the applicant éven if the allegations of malafide with ulte-
tioy: . motive on the part 5% the person concerned has

not been denied by him i.e. respondent no, 3, But in the
case of C.S.Rowjee Vs. State of Amdhra Pradesh reported in
AR 1964 F. 962, relied upon by the applicant's counsel,
Hon'ble Supreme GCourt of Iadia on apPpeal held that in

the absence of such affidavit the court is left to judge
of the veracity of the allegations merely on tests

of probagbility with nothing more‘substantial by way ©of
anSwers

The learned counsel far the applicagt also relied

upon the authority of the case of Sardar Fratap Singh V/si



- 14- w
State of Funjab reported in ALR 1964 SC page 72, In
that case no counter affidyit by the GCnief Minister
was filed amd the affidavit was filed in reply by the
Secr.etary in the Depariment having no personal knowl edge
Tegarding allegatioz{s mgde zgainst the Minister ardd it
was held the malafide has been proveds It is ® cause
in this case the respordent no, 3 has not filed any
reply though he was impleaded as party and the contention
0f the.lesrned counsel is that themalafide against Shﬁ
WeHassan i.e. respondent no. 3 stamds brWed. However,
it is to be Seen that Shri W.Hassan may: have acted
over Jeloysly in making more inspections over the minimum

Tequired would not make his act malafidey Applicant was

working tnder him and he had a Tight as ncomestax

Ciznmissioner to inspect any number of cases not restricting
to eight which is the minimum Tequireneit prescribed or
that the inspection hid alregdy been f:aken Place and
resort to further inspection should not be mades This is
not malice in laws' Thus, the contention of the aPplicant,’
therefore, cannot be acceptedy that the impugned memo
of charge-sheet was issued in a malafide manner st the
insténce of respondent no. 33

The last contention of the applicant'é counsel is
that thé view taken by the applicant in making as sasémmts '
has als© been subsequently considered and upheld by the

Hon'ble High Court of Delhiy However, this is not the matter

in issues The dis ciplinary agthority and other suthorities



ord er dat‘ed 25,1991 is

aPplicant if the Occasidn arises,
if so, gvised and

will not come in his Waye

- 15 =
Mmay very well look into the matter and it would not
be proper at this stage to give a3 decision because
the respondents in their counter has taken a totally
dif ferent ‘st'and." The charge .against the applicant is
that he has unduly favoured certain canpanies and
causéd loss of revenue to the Govterrment.. There is also
a reflection on his integrityd ALl these ihings have
to be seen in the discipli-n,ary‘deparmental enquiryd
The leafned counsel for the applicant also
ér<.gL;ed that the Enquiry Of.ficer has \";-;lxi:i‘eady exonor ated
him and thexl‘e‘fore, the disciplinary autﬁority should
not have resorted to further action and that the exoneration
by the Enquiry Of ficer hOldling the charge not proved
also §ubstantiate the fact that - there is no misconduct or
misd‘en\eno_mma..:;- or lack of devotion to duty on the part of
the ;pplicantf‘f ’I"hga final ord er is yet to be passed by
the dis ciplinary auth?rity‘and it would not bé Pr Oper
in this céée' to discuss the charges in detail onmeritd

We leave the matter herej

The application, therefore, fails and is dismissed

and the interim order dsted 7.5, 1991 a5 modi fied by the

vacated and the disciplinary

authority may PaSs a final order with ; liberty to the

he may assail the Same,

any observation made in this ord er

st on partiesd
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