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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH, NZW DELHI

%
DATE OF DECISIon__ W (2. 31

8:A.No,1384/91 .

SHRI ACHAL SINGH ~= APPLICANT
Vs

UNION OF INDIA & ORS, -~ RESPONDENTS

CORAM

HON'BLE SHRI D.K.CHAKRAVORTY,MEZMBER (A)

HON'*S8LE SHRI J.P,SHARMA,MEMBER (3)

FOR THE APPLICANT ‘ SHRI P.R.KHURANA,COUNSEL

FOR THE RESPONDEINTS SHRI R.S.AGGARWAL ,COUNSEL

1.4Whather Reporters aof local papers may be ‘3
alloved to sae the Judgement? ’

: N4
2.To be referred to the Reportsr or not? §T

JUDGEMENT

(DELIUERED 3Y.HON'SBLE SHRI J.P.SHARMA,MEMBER (3))

is
The applicant/working as Deputy Commissioner of

In-come Tax sincs Decembsr, 1979, In the application

~under 580,19 of the Administrative Tribunals Act, 19@5

: ' j
the applicant assailed the order dated 12-6~1390 (Annexure-
A 1) of the rsspondents by which the penalty of censure
was imposed on the applicant, The apnlicant claimed the

relief to quash the impugned order {Annexure A=1},
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2., The facts of the case are that the applicant
telongs to 1969 batch of Indién Revenue.Servica (Income=
tax) and vas in due coursa promoted as‘Rssistanﬁ Commissions
in Decembsr, 1979 and that post is now designated as
Deputy Commissioner. Ths applicant has béen placed
in non-functional selectinn grade w.e.f. 1=1=1388,
The applicant was ssrved with the charge mamo dated
10-3-1388 (Annexure Afz) proposing to take the action
against the applicant under Rule 16 of the C.C.S. (C.C.A.)
Rules, 1965. The charge memo deals with the pasriod from
15-3-1980 to 20-4‘138@, 21=4~1380 to 30-4-1980, 1-5-13860
to 22-7-1381, 23-7-1381 to 23-7-1931 when the applicant
was posted as Inspecting Assistant Commissionsr of
Income Tax (Assessment) in Delhi in Range V=F, Range~III<G,
Rangae-IV-G and Range XI respectively, It is stated in
this mémo that the applicant dia not carry out any

of
proper examination /sven the main issussinvolved and framed

the assessment: therein in/, sgligent and careless manner.

The f acts ralate to the following cases=

L TR M W @M N M, T, W W™ T T T e T T2 e T T
Name of Assess= Date of Returened Assessed
the caseas " ment year comple- Income Income
tion of
Assessment
R R Rt Bl Rl Rt Tl ik Tt Sl St Ll T Sk Sk Rad Sadl Sadl B 8 F 2tk nd Al lay
1 2 3 4 5
Ll el Rkl ek R R Rk R Bl Bk Badiindii e X S L Sl R R R N L L e Rt St Jhagl

i) M/s All India  1979-80  30-6-1980 36,700 94,000
Travel Servics
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1 2 3 4 5
ii) Smt.Raj 1380=81 08=5-81 1,76 33,
St Ra | , 76,630 1,83,375

iii} Sh.Kailash
Chand 1369=70 - 09~=T7=~3% 2,400 12,408
(original Assessmant)

iv) M/sNational
Toxtile 1979=-80 22-10-82(~)7,39,26,580(~)10,77,42m855
Corpora=- , _ '
tian

v) /s Jagdish
Prasad Lalita 80-81 16-3-1383 80,910 7:15,213
Prasad Dglhi

vi)M/s,Prabhulal
Champalal 1988-81 02=2-82 92,481 5,000,000
vii}M/s,Stasl :
Trading 1980-81 28-2~83 2,38,520 6,00, 000
Company
viii)M/s.United o
Stasl & 1981=82 02-3-82 82,731 1,111,116
Allied Inds, 82=33 2,398,430 4,13,290

On the aforesaid memo of charges ths applicant submitted

a statement ;F defence ( Annaexure A=3), The charge against
the apnlicant was that Ha contravensd the provisisns of
Rule 3(i){ii) of c.t.s§ (Conduct) Rules, 1964, However

the applicanﬁ uaa,?%nally imposad Lhe panalty of censura

by the order dated 12-6-1990 which is under challenge in
this application on a number of grounds, It is stated

that the President did not apply his mind Qn various points

involved in the case and so the penalty order is vitiated

by non application of mind. Further the action of the
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respondents in charging the applicant in the aforesaid

-

mamo of charges is vitiated by the inordinate, unreasonabls,
unaccountad and the unconscionable delay in initiating

the Departmental ﬁrocaedings against the applicant, The
charges have besn brought against the applicant in 1988
whils the Dspartmental Proczedings relates to the quasi
judicial action taken by the applicant in 1980-81.

The applicant also assails the penalty order on the

ground that the applieant acted in quasi judicial manner
and whather quasi judicial action can be called to

question in Departmental Proceedings in view of recant

decisions® of varinus benches of. this Tribunal,

3 The respondsznts contested the application. It is
statad in the reply that the action was taken undasr Sec.
263 of the In-come Tax which by itself shows that the
action of the applicant was pre-judicial to the State
Revenue and undue benafits were given to the tax payeers,

The chargeshest was issued and the penally order was passzd.

(i) Virender A.Prasad .. Vs... Union of India . .
(1989) 8 ATC 130, Principal Bench, Delhi
(ii) P.L.Khandelwas ... Ys.,. Union of India
and others (199959AT; 509, Allahabad 3ench,
(iai) Sudhir Chandra ... Vs,.. Unian aof india

on 0A No.1865/1389 decided on 26-4=-1390.
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based on fﬁcts of the casa. The disciplinary action

can be resorted to for negligent and careless discharge

of oFFiciai functions. Ths-panaltyimposed was of censure
after dué advice of the U.P.3,.C. and same wag taken note of ip
the psnalty order aof 12-6-~13990. The raspendanta in their
reply also gave datailed answer to the various paragraphs

in which the applicant has referred to certain allegations

of wrongful exsrcise of official pwers by the applicant

and also certain decisions on the subjsct by the various
benches of the C,R;T. The rasaondwni; prayed that ths

being
application be dismissed [/ devoid of merit,

4. We have heard the learmed counsasl of the parties

at length and have gone through the réccrd of-the case,
The learnad coungel for the applicant referred to the
decision given in 0.A.Ng.509/91 on 21=10=1991 by the
PrincipalVBanch where there was & similar matter of
Commissioner of In-come Tax'uho-joined Indian Revenue
Service (In ccme Tax) in 1962 and he was also charged

in Departmantal Inéuiry under ths provisions of Rule 16
of C.C.S. (Conduct) Rules, 1965 having passed orders under
3ec.132 of the Incoms Tax Act in a caruless and negligent
manner. In fact the counsel in the present case are

alsc the same counsel in the above referred case. In
that case alsc there was a departmental inquiry which

was challenged before the Tribunal being in respect of
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certain orders passed by the applicant of that case
while exercising his guasi judi;ial functions ia\
accordance with the provisions of Sec.132 of the Act.
In this case the authority of the &pex Court ,

(Govinda Menon Vs, U.0.I. A.I.R. 1967 S.C.page 1274)
has been relied upon. Th? Hon'ble Supreme Court in
tﬁis reported casé held that if orders are passed by an
adthority under tha.prdvisiqns of any law of tﬁa land
and in exefcise of the guasi-judicial functions, th#t
authority cannot be said toc have acted in a careless
and negliéent mannér unless there ie proof that the
applicant acted in a raﬁkless and negligent manner
in the discharge of his dutise or that he failed to act
honestly or in good faith or that he omitted to observe
the prescribed conditions which are asssential exercise
of tha statutary‘pouers. Thus if there is no prima
facie ;aterial for showing recklessnaess or misconduct
on the part of the Commissioner in the discharge of his
official duty then initiation of a departmental enquiry

cannot be justified.

5e Tha learned counsel for the applicant dlso

referred to the case of Shri V.Q.Trivedi'(Civil Appeal
No.4986=-87 of 1990 arising out of S.L.P.{C)} No.2635-36 (1989
the Apex Court observed "as we are alsg of the view that

the action taken by the appellant was quasi-judicial

and should not have formed the basis of disciplinary

.l.?'.
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action®, There is another authority of Kera® High Court in
the_cése of C.S5.Kssava {1986) Vol.176 Income Tax Reports,
page 375 where it has been observed -
"Officers entrusted with quasi-judiciai powers to decide
issues arising between citizens and the Govarnment
should have the freedom to take indepandent decisions
in accordance with lauw wi§h0ut threat of disciplinary
action, if their decisions go against the interest
aof the Gduernmgnt. An order passed by such an Officer
againstlths Interest of the Government must be
challenged by the Government éafcre the appellate

or revisional authority. The Officer passing such

ordar cannat be subject to disciplinary proceedings®,

6e In the case of S.K.lal referred to above, the
judgement of the Tribunal in the case of Virudra Prasad
(1988) A.T.C. page 190 &case of Sudhir Chandra (199G)

14 Administrative Tribunal cases, page 33, has alao beesn
referred. In the case of Uirudra Prasad the Tribunal held =
"issuming there was an error of judgement, that
cannot be a valid ground to hold that the quasi-

judicial authority was gquilty of miaconduct".

L
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7. In the case of Sudhir Chandra {supre} the Tribunal
observed as-
"However, we would like to point out that the
Supreme Court has held in the aforesaid case that
thare is scépe for initiation of such procsedings
only if thsre was prima facie material for showing
recklessness or misconduct on the part of the

officer in the discharge of his official dutiss",

8. Considering the above position of law we have to
find out from the pressnt case whather as ner the
directions of the Hon'ble Supréms Court in Govinda
Menon case (5upre) there is proof that the applicant_
has écted in reckless and negligent mannar in the
discharge of tga duties aor that he failed to act honestly
or in good faith or that he omitted to obBservs the
prescribed conditions which are assential to exarcise-
of the statutory powers., The respondents have charged
the applicant for misconduct under Sec.3(i){ii) of the
C.C.8. (Cﬁnduct) Rules, 1964 because it is alleged that
the applicant has committed irregularities in scome of
the cases uwhich hﬁve been referred to para 2 abovs of
the judgemesnt., As regards case No,(i) of M/s, All
India Travesl Smrvice was alleged to be not careful to
make detailed inquiries to find out the genuineness

of the sourcs of credit which Were gxplained as the

sale proceeds of land at Patiala, The U.P,S.C. in its

L
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comment on a rsference by fha respondents soliciting
advice in regard to the quilt of the applicant the
Com&ission observed that the assessas in that.case had
filed cohfirmatory letters to establish the identity of
the greditors and genuineness of the loan transsctions,
The applicant had taken precaution to intimate the concerned
I.7T.0. to take necsasary action as ail the thres creditors
from whom All India Services had shown advances were
were assessed to Income Tax. Thus regarding the case
No.I the U.P.5.C. has taken the different visw for both
the matters relating to M/s, R;l India Travel Services
of e
regarding the source of the creditjﬁD,ODﬂ and cash credit of g

70,000 in the name of minor Master Chatan where ths amount

‘said to bave been advancad in cash to the assesses an

31-8-1977,

9, In regard to the case of Sﬁt.Raj Khosla referred

toc above in para 2 of the judgement, the allsgations

against the applicant are that he braught to tax income

from the flats only for 2% months against that of 12 months
required to be brought to tax. Ths Commission did find that
the applicant nswéenior officer should not.havﬁ missed

this aspect. Howsver, this defect was subssquently

referred by his successor to the Commissioner of Income

Tax for action under 38c.263. No loss of revenue has

accrusd =0 the department as the Commissioner of Income 1ax

cance;led. the order and the proceedings were directsd

TN



to be started de novo.

10C. In regard to the third casse of K#ilash Chand

the Commission also found that the applicant had not

made any inQBstigation which was ﬂxpaciaé of him particularly
when the cese was especially intursted to him. In regard
to the fourth case of M/s.National Tsxtilé Corporation,
hesin the assessment of the particular year allowed
disallowable item of income tax payment to the tunse of
Rs.6024. U.P.S.C.\in their commonts pointed out ihat
such expenses in ths past wers also allowed by cther
essessing officers and applicant had himssalf admitted

the lapse on his part. Regarding the case of Jagdish
Prasad Lalita Prasad, Delhi the Commission,contrary to

the observations in the memo of imputation of misconduct,
observed that the charged officer ‘did made sfforts to
inveatigate the case properly ina#much as he datected

the concealments, With regard to the case of M/s, Steel
Trading Company, the Commission in its comment disagreed
'with the memo of imputation of misconduct in as much as
the assessmaent was reopened by the predecessor of the
applicant. In the caese of M/s. Prabhulal Champalal, the
Commission did find that the apolicant failed to give reasons

and adduce evidence in support of his estimation of incoms

A
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tax on 8.6 lakhs. The Commission also observed that the
applicant had not dischargsed the® legal requiremant in
passing th® assassment order because hé merely referred

to the aporaisal report submitted by the Intszlligence

Wing. The Commission also rejected the qontantion of

the applicant that the appraisal report being confidential
documant could not have besn mentioned in the assessmant
order, Ragarding'the casa of M/s,uUnited Stesl and Allied
Industries the Commission observed that the applicant
instead of comparing the Trading Account of assessmant

year 1382~83 that trading account of assesameant year 82-83
ha compared ths samé with the balance sheet of the assassmen
year 81-82, Commission further obssrved that the applicant
had definitely erred in not noticing glaring discrepancy anc
that :

[the lasse was rectified by his successor does not absolve
him of his responsibilities., According to the applicant,
thereforse, tha—U.D.S.C; has not fully approved of
conclusion of the disciplinary authority and in fact
the report of the Commissiaﬁ is almost a report in

dis.agresment. ‘é

eee 24,



17 we have heard the lzarned counszl for the parties at’

length and have gone through the rzcord of the case, The

aoplicant has besn chargeshzeted in the departmental enqguiry

arld a memo dt. 10.3.1988 shous that the imputation of miscanduc

has bgen imputed to him at the timg when he was working as
Insneeting Assistanf Commissionér of Ineome Tax {A&sscssment)
and did not gcarry out any proper examipation QF the imporbdant
kssues involved and framed the assessments therein in a
negligent and careless manner. The departmental enquiry is

challenged by ths applicant an the ground that the applicant

made various assegssments while exarcising quasi-judicial
funetions in accordance with the provisions of Section 132 of

the Act. The lsarnad counsasl far ths applicant relied on

the case of Govinda Msnon Vs, YOI (AIR 1967 SC 1274). In
this case, the Apex Court -has observed that if there is no
prima-facis material forshowing recklessnzss or misconduet

orr the part of the Commissioner in the discharge of his
offidial duties, then initiation of a departmental enguiry
cannot be justified. Thus we have tO examine as to uwhat the
prima=-facie case is which led thas respondents to initiate the
snquiry under ghallenge. The realy of the resoondents is that
ths assessments uwere made by the applicant ;n a reckless,

nagligent and careless manner. The learnad counsel for the

b
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applicant also referred to a number of other authorities,
In the case of Shri V.B.Trivedi (Civil Appeal No.4936-87/1990

arising out of SLP No,C-2635-36/1989), the Hon'ble Suprame

Court observed, "As ue are also of ths view that the action

taken by the apgpellant was quasi-judicial and should not
have formzd the basis of discinlinary action.® The learned
counsel for the applicant also referred t0 the case of

Shri C.5.Kzsava (1986) Vol.176 Income Tax Reports, nage-375}
in which Keralsa High Court observed as follows $=-

"3fficers entrusted with quasi-judicial powers to decicde
issues arising betwean citizens and the Government

should have the Freedcm'to take independent decisions
in acecordance with law without threat of disciplinary

action, if their decisions go against the interest of
the Governmert, An order passed by such an Officer
against the interast of theg Government must be challenged
by the Government before ths appgllate ar revisional
authority, The Dfficer passing such order cannat be

subject to disciplinary proceedings,"

12 Now coming tg the case in hand, as many as 8 casss of

assessment haye been referred to in the imputation of

misconduect against the applicant. These cases relate to the

oen1£le..



yzar 1979-89, 1380~81, 1381-82 and 1382-83. These have been

raferred to slaborately in the earlier part of this .

judgement. The disciplinary authority considered the reply

submitted by the applicant. The disciplinary autharity in
para-10 observed that the applicant completed various

asséssmants in a caraless éﬁa negligenﬁ manner, without
carrying out even the minimum r;quired invesgsigation although
(i) the assessments ue?e’cémpleted under Section 143(3};

(ii} the cases in question were important ones, espscially
assigned to him for the purposes of - proper investigations;
(iii) Shri Achal Singh has puﬁ in'services of 11 years ar more

when hg conpleted the asssssments., The Unicn Publie

Service Commission‘obssrvgd in its reporﬁ as follous ¢=-
"The Commiésion from perusal of the assessment

conductad by hiﬁ, as mentioned in the imputations,
find that he did not make sufficient thoraugh
enquiriss into a number of cases which should have
in normal course aroused his suspicion ;ike the cass
of Shri Kailésh chand where it was established that
the éssesseq has a. history of_indulging in smuggling
activities, According to the Commission Shri Aghal

Singh did not display the thoroughness and industry

expected of an officer of his levsl. Howevsr, they find

that no mala fide or lack of integrity could be attribute

to him. They also observs that"tﬁere has not been any

loss of Rgvenue to the Government,®

A
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The Commissimn has not at all ccm@entad on the working

of the applicant in a careless and negligent manner., The
Commission 6nly observed that the appliéant did not display
tha thoroughness and industry axpected of an officer of his
level, The teapondenﬁs in their reply in para-M, N & O

at p-7 of the counter committed that no allegation of
corruption of personal gain has been alleged against the
applicant. MNow ©wming to ths U?dinary meaning of the word
"Carelessness and negligsnce', the officer must act against
the rules or the Agt itsslf. There is no allegation that

be failed to observe the guidelinass directed in the rules or
in the Incoms-Tax itself, In a re;ent decision in Oﬁ 509/91?

tha copy of which has been filed by thse applicant of that
case, prayed for guashing the memo dt. 15.11.13990 whera the

applicant was chérged in a departmantal enquiry under the
prouisions of Rﬁle 14 of the CCS (CCA) Rules; 1965 for
having passed orders undsr Section 130 of the Income-Tax
Act in careless and ﬁegligent manner, The Bench observead

that thz ‘respondents have failed to bring out any prima=-facie

material or showing recklessnsss or misconduct on the

pgrt of the applicant in passing the orders in the case.

The Banch further observed as follous =
nig the functionaries exercising quasi-judicial

functions ars to live under constant fsar of departmenta

&
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snquiry, then there is no necessity of constituting

such an authority and conferring upon it such a quasi~

judicial power. The guasi-judicial pouer is to be

exercised with independencs, impartiality and ohjeétivity

and to the bast_of_its' judgement, without being deterred
by thq;result théreaf, guided of coursé"by the parameters
laid down in the Statute and fallowing the procedure ,
prescribed therein. Merely because the orders of the .
authority result in a benefit to a ceitizen, it will not
be safe tp draw an inference of oconferment of undue
favour, for it uill-jeopardize the judicial exsrecise of

power

13. In the imputation of misconduct referred to in the

>

order of disciplinary authority (Annasxure A-1}, thare is no

“allegation of anmy personal gain or\moﬁétory henefit., What has

been stated by the respdndents in the reply is that the

sapplicant has acted in the grosslynagligent manner in dischargse

A

of his regular and routine functions. However, ths learned

~

counsal for the respondants failed to convince as to how the

I3

findings of gross negligence and garelessness can be arrived

at in a case of the type bafare us. Inf act, the U.P.3.C.

while commenting on the report of the disciplinary authority

disagreed with the finding of the disciplinary authority in some

L
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aof the cases which were subject of charge against the

applicant., The applicant has clearly stated in his reply

that the apolicant has follouysd the rules and the statutory

srovisions af the Act and Fuither,in any mannsr,

the practice

followsed by him differed from the practics which had been

Fol;uued earlier by predecassors andstill is cohtiﬁued by

'succsssorS»in offiee. Tha discialinary authority has also

failed to consider the various points. raiszd by the applicant

in the memo submitted to him with annexures in renly to

the impugned chargashzat served on

the Hon'ble Supreme Court in Civil

V.B.Trivedi Vs, UOI dt. 25.10.1990

~shaws that the action taken by the

Qdasi-judicial and should not have

disciplinary action.

\

him. The ordsr passed by

Azpeal No,.4986-87/1990-

(Annexure A-5) clearly

apoellant,V.B. Trivedi was

formegd the hasgsis of the

14. In view of the above discussion, ws find that the

raspondents have not established at all gz case of carslessness

or negligence on the part of the applicant in dischargs

of his guasi judicial functions and as such, he cannot be

\

‘M » N . [ ' -
proceeded with any . disciolinary snquiry on that account.
{'\
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The application is, therefors, allowad and the impugned

_—

ordef dt. 12.6.1990 imposing the penalty of censurs on
y

the apnlicant. is quashed and sgt aside, In tha circumstances,

the parties to bear their own costs,

Cgh\lf\/l/\/\mp/ﬁ/ @L‘t-é‘ﬂ“:’{/' P
{3.P. SHARMA) V4 V2 [D.K. CHAKRAVORTY)
MEMSER (2} MIMBER(AY o4i(1vus)
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