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IN THE CENTRAL ADHINISTRATIV£ TRIBUNAL

PRINCIPAL 3ZNCH, NOJ DELHI

/

Oi A. No', 1384/91
\

DAT£ OF DECISION ^ ' 1'̂ '

3HRI ACHAL SINGH — APPLICANT

VS

UNION OF INDIA & ORB. — responocnts

COHAW

H0N'3L£ SHRI O.K,CHAKRAVORTY,nLf1B£R (a)

HQN'BLE SHRI 3.P,3HARrQA,WEMBtR (J)

FOR THE APPLICANT

FOR THE RES-PONDENTS

SHRI P.9.KHURANA,C0UMS£L

SHRI R.S.AGGARUAL,COUNSEL

1,Uh3ther Reporters of local papers may be ^
y

allowed to sse the Oudgemant?

K
•"S..

2«To be referred to the Reporter or not? (

aUOGEMEN T

(DELIVERED 3Y HON'BLE SHRI J.P.SHARMA.I^EnaER (3))

is

The applic^nt/uorking as Deputy Commissioner of

In-come Tax since December, 1979, In the application

under Sac,19 of ttie Adrainistratiw© Tribunals Act* 1985

I

the applicant assailed the order dated 12-6-1990 (Annexure-

A 1) of the rsspondant© by uhich the penalty of censure

was imposed on the applicant. The applicant claimed the

ralief to quash the impugned order {Annexure A-1)»
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2., The facts of the case are that the applicant

belonga to 1969 batch of Indian Ravanue Service (Income-

tax) and uas in due course promoted as Assistant Coramissione

in Decembsr, 1979 and that post is nou designated as

Daputy Comraissioner. The applicant has bt^on placed

in non-functional selection grade u*e.f. 1-1-1986.

The applicant was sarvsd with the charge mamo dated

1D-3-1988 (Annexure A-2) proposing to take the action

against the applicant under Rule 16 of the C.C«S, (C.C.A.)

Rules, 1965. The charge memo deals uith the psriod from

15-3-1980 to 20-4-1930, 21-4-1980 to 30-4-1980, 1-5-1980

to 22-7-1981, 23-7-1981 to 23-7-1981 when the applicant

was posted as Inspecting Assistant Commiasionar of

Income Tax (Assessment) in Delhi in Range U-F, Rangg-IIIrG,

Rangs-IV-G and Range XI respectively. It is stated in

this memo that tha applicant did not carry out any

of

proper examination^/aven the main issuBsinvolued and framed

the assessments therein insgligent and careless manner.
»

The facts relate to the follouing cases-

Wame of Assess- Date of Raturened Assessed
the cases ment year comple- Income Income

tion of
Assessment

1 * 2 3 4 5

i) M/s All India 1979-80 30-6-1930 36,700 94,000
Travel Service

•3
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ii) Srot.Raj 1980-81 03-5-81 1,76,530 1,33,975
Khosla

iix) Sh.Kaiiash
Chand 1969-70 09-7-31 2,400 12,400

(original Assesaroant)

iu) n/sNational
Textile 1979-80 22-10-82(-)7,99,26,580(-)l0,77,,42ra855
Corpora
tion

v) fi/s Jagdish
Prasad Laiita 80-81 16-3-1983 30,910 7,15,213
Prasad Delhi

vi)W/3ePrabhulal
Champalal 1980-81 02-2-82 92,481 5,00,000

vii)n/s,3tsQl
Trading 1980-81 28-2-83 2,38,520 6,00,000
Company

viii)n/s.United
Staal & 1981-82 02-3-82 82,731 1,11,116
Allied Inds. 82-33 2,98,430 4,13,290

On the aforesaid memo of charges th© applicant submitted

a statement of defence ( Annaxura A-3), The charge against

tha applicant gas that he contravened the provisions of

Rule 3(i)(ii) of C.C.S, (Conduct) Rules, 1964. Houaver

the applicant uaa finally imposed the penalty of censure

by the order dated 12-6-1990 uhich is under challenge in

this application on a number of grounds, It is stated

that the President did npt apply his mind Qn various points

involved in the case and so the penalty order is vitiated

by nan application of mind. Further the action of the

« • • 4 * •
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raspondsnts in charging the applicant in the aforesaid

niamo of charges is vitiated by the inordinate, unreasonabia,

' unaccountfid and the unconscionable delay in initiating

the Departmental Procasdings against the applicant. The

charges have bean brought against the applicant in 1983

uhila the Oapartmental Proceedings relates to tha quasi

judicial action taken by tha applicant in 1980-81•

The applicant also assails the penalty order on the

/ ground that the applicant acted in quasi judicial manner

and ujhsther quasi judicial action can be called to

question in Oepartmsntal Proceedings in uiau of recant

decisions* of various benches of this Tribunal,

3« The respondants contested the application. It is

statsd in tha reply that the action uas taken under Sec.

263 of the In-come Tax which by itself shows that the

action of the applicant uas pre-judicial to the State

Ravsnue and undue benafita uere given to the tax payeers.

Tha chargesheat uas issued and the penalty order uas passad

(i) Virender A.Prasad •• Vs,,, Union of- India .

(1989) 8 ATC 190, Principal Bench, Delhi

(ii) P.L.Khandaluas ••• Us,,, Union of India

and others (l9a9)9ATC 509, Allahabad aench,

(iii) Sudhir Chandra Vs,., Union of India

1
on OA No.1365/1989 decided on 26-4-1990.

I
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based on facts of the casa. The disciplinary action

can bs ressorted to for nagligant and cax-aless discharge

of official functions. The penalty imposed was of cansure

after due advice of the U.P,3,C. and same uas taken not© of in

th» panalty order of 12-6-1990, The respondents in their

reply also gaue detailed ansuer to the uarious paragraphs

in which the applicant has referred to certain allegations

of wrongful exercise of official puers iiy the applicant

} and also certain decisions on the subject by the various

benches of the C.A,T. The resaondonts prayed that the

being
application be disraissad ^ devoid of merit*

4. Ua have heard the learned counsel of the parties

at length and have gon© through tha record of the case*

Tha Isarned counsel for the applicant referred to the

decision given in 0.A.No.509/91 on 21-1D-1991 by the

Principal 9anch where there was s similar matter of

Commissioner of In-come Tax who joinad Indian Revenue

Service (In ccme Tax) in 1962 and he was also charged

in Oepartmsntal Inquiry under ths provisions of Rule 16

of C,C«S. (Conduct) Rules, 1965 having passed orders under

3ec*132 of tha Income Tax Act in a careless and negligent

manner• In fact the counsel in the present case are

also the same counsel in the above referred case. In

that case also thare was a departmental inquiry which

was challenged before th« Tribunal being in respect of

* • «6 • •
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certain ordtrs passed by the applicant of that case

while exercising his quasi judicial functions in

accordance with the provisions of Sec.132 of the Act,

In this ease the authority of the i^psx Court f

(Gov/inda flenon Us. A*I*R« 1967 S*C«page 1274)

has been relied upon. The Hon*ble Supreme Court in

this reported case held that if orders are passed by an

authority under the provisions of any law of the land

and in exefcise of the quasi-judicial functions, that

authority cannot be said to have acted in a careless

and negligent manner unless there is proof that the

applicant acted in a rackless and negligent manner

in the discharge of his duties or that ho failed to act

honestly or in good faith or that he omitted to observe

the prescribed conditions uhich are essential exercise

of tha statutory powers. Thus if there is no prima

facie material for showing reckiessnass or misconduct

on the part of the Commissioner in tha discharge of his

\

official duty then initiation of a departmental enquiry

cannot be justified,

5, Tha learned counsel for the applicant also

referred to the case of Shri U.P.Trivedi (Civil Appeal

No.4906-87 of 1990 arising out of S.L.P.(C) No,2635-36 (1989

the Apex Court observed "as we are also of the view that

the action taken by the appellant was quasi-judicial

and should not have formed the basis of disciplinary

.. •7* •
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action". There is another authority of KeraJa High Court in

the case of C.S.Kasava (1936) Vol.176 IncomB Tax Reports,

page 375 where it has been obserued -

"Officers entrusted uith quasi-judicial powers to dacida

issues arising between citizens and tha GouarninQnt

should have the freedora to take indepandent decisions

in accordance with lau ujithout threat of disciplinary

action, if their decisions go against the interest

of the Government, An order passed by such an Officer

against the Interest of the Gouernraent must be

challenged by the Governmsnt bafore the appellate

or reuisional authority. The Officer passing such

order cannot be subject to disciplinary proceedings",

6, In the case of S.K.Lai referred to aboue, the

judgement of the Tribunal in the case of Uirudra Prasad

(1988) A.T.C, page 190&cas8 of Sudhir Chandra (1990)

14 Administratiye Tribunal cases, page 33, has also been

referred. In the case of l/irudra Prasad the Tribunal held -

"(Assuming there was an error of judgement, that

cannot be a valid ground to hold that the quasi-

judicial authority was guilty of misconduct'*.

« . « B 4 . .
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7. In tha case of Sudhir Chandra (supre) the Tribunal

obseruad as-

"Houever, ue would like to point out that the

Supreme Court has held in ths aforesaid case that

thar© 13 scope for initiation of such proceedings

only if there uas priraa facie material for showing

recklessness or misconduct on the part of tht

officer in the discharge of his official duties",

a. Considering the above position of law ub have to

find out from the present case uhathar as per the

dirsctiona of the Hon'ble Suprsras Court in Gowinda

rienon caae (supre) there is proof that the applicant

has acted in reckless and negligent manner in the
/

discharge of tha duties or that he failed to act honestly

or in good faith or that he omitted to observe the

preacribed conditions uhich are essential to exercise

of ths statutory powers, Th« respondents hawe charged

the applicant far misconduct under Sec»3(i)(ii) of the

C.C.S, (Conduct) Rules, 1964 because it is alleged that

the applicant has cammitted iTregularitiea in some of

the cases uhich have been referred to para 2 aboua of

the judgement. As regards case PJo,(i) of fl/s. All

India Trausl Service uas allaged to be not careful to

make detailed inquiries to find out the genuinsnass

of the source of credit uhich were axolained as the

sale proceeds of land at Patiala, Tho U.P.S.C. in its

L
. . - - q _
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comment on a referenc® by the respondenta soliciting

advic* in regard to the guilt of the applicant the

Commission obserusd that the assessas in that case had

filed confirmatory letters to establish the idantity of
/

the creditors and genuineness of the loan transactions.

The applicant had taken precaution to intimate the concerned

I.T.O. to take necessary action as all the three creditors

from yhora All India Services had shoun advances were

were assessed -to Income Tax. Thus regarding the case

No,I the U,P»S,C. has taken the different uieu for both

the matters relating to M/s, All India Trauel Services
of

regarding the source of the credit^D,000 and cash credit of R

70,000 in the name of minor Plaster Ch«tan where tha amount

said to have been advancad in cash to the assesse© on

31-8-1977.

9, In regard to the case of Smt.Raj Khosla referred

to above in para 2 of the judgement, the allegations

against the applicant are that he brought to tax incoma

from the flats only for 2^ months against that of 12 months

required to be brought to tax. The Commission did find that

the applicant as ^^enior officer should not have missed

this aspect, Houever, this defect uas subssquently

referred by his successor to the Commissionar of Income

Tax for action under S«c.263. No loss of revenue has

accrued ho the department as the Comraiss'ionsr of Incomo

canceiled- the order and the proceedings usre directed

in
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to be started do novo»

10, In regard to the third case of Kailash Chand

the Commissian also found that tha applicant had not

made any investigation which uas fixpceied of him particularly

when .the case was especially intursted to him. In regard

to the fourth case of M/s,National Textile Corporation,

hstin the assessment of the particular year alloued

disallouable item of income tax payment to the tun© of

Rs.6024. U.P.S.C. in their comments pointed out that

such expenses in tha past uere also allowed by other

assessing officers and applicant had himself admitted

the lapse on his part. Regarding tha case of Oagdish

Prasad Lalita Prasad» Delhi the Commission,contrary to

the observations in tha memo of imputation of misconduct,

observed that the charged officer did made efforts to

investigate the case properly inasmuch as he datectad

the concealments. Uith regard to the case of n/s. Steel

Trading Company, the Commission in its comment disagreed

'.with tfie memo of imputation of misconduct in as much aa

tha assessmant uias reopened by the predecessor of the

applicant. In the case of M/a. Prabhulal Champalal, the

Commission did find that the applicant failed to give reasons

and adduce evidence in support of his estimation of income

• L •

•»»11«,
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tax on Rs.S lakhs. The Comrnisaion also obaerved that the

applicant had not dischargad the legal requirsmant in

passing tha assasament ordar because he merely referred

to the aporaisal report submitted by the Intalliganca

Uing, The Commission also rejected the contention of

the applicant that the appraiSv^l report being confidential

document could not have bean mentioned in the assessmant

order. Regarding the casa of Pi/a. United Steal and Allied

Industries the Commission observed that the applicant

instead of comparing the Trading Account of assessment

year.1982-83 that trading account of assessment year 82-83

ha compared the same with the balance shaat of the assassiriBn

year 81-82. Commission further obasryad that the applicant

had definitely erred in not noticing glaring discrepancy and

that

/tha laoae was rectified by his succassor does not absolve

him of his responsibilitiBS, According to the applicant,

therefore, the U»P,3»C, has not fully aporoved of

conclusion of the disciplinary authority and in fact

the report of the Commission is almost a report in

dis:^«gr»afij»nt«

• • •12«»
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W heard the laarned caunsal for, the parties at

length and have gone through the rscard of th^e case. The

aoplicant has bean chargeshaated in ths departmental enquiry

arid a memo dt, 10,3,1988 shows that the imputation of miscanduc

has been imputed to him at the time when he uas working as

Insaeeting Assistant Commissioner of Insome Tax (Assessment)

and did not carry out any proper examination of the impori^ant

issues inyolusd and framed the asssssments therein in a

negligent and Garsiless manner. The departmental enquiry is

challenged by tha applicant on the ground that the applicant

made various assessments uhile exarcising quasi-judicial

fJDEtions in accordanca u/ith the provisions of Section 132 of

the Act. The learned counsal for tha applicant relied an

the case of Govinda PI an on Us, JOI (AIR 1957 SC 1274). In

this case, the Apox Court has obser ued that if thsre is no

prima-facie material forshouing rscklessnass or misconduest

on the oart of tha Commissioner in the discharge of his

offieial duties, then initiation of a dspartmantal anquiry

cannot be justified. Thus ue have to examine as to uhat the

prima~facie case is which led tha respondents' to initiats the

enquiry under challenge. The rsaly of tha rasoondents is that

the assessments uere made by tha applicant in a reckless,

negligent and careless manner. The learned counsel for the

.73...
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applicant also referred to a number of othar authoritiEs*

In tha case of Shri V.B.Trivedi (Civil Appeal No.4986-87/1990

arising out of SLP No.C-2635-36/1989), the Hon'ble Supreme

Court Qbserued, "As ue are also of the vieu that the action

taken by the appsilant uas quasi-judicial and should not

have forinad the basis of disciplinary action." The learned

counsel for the applicant also rsferrad to the case of

Shri C.S.Kssava (1986) Vol.176 Income Tax Reports, page-375)

in which Kerala High Court observed as follous J-

"Officers entrusted uith quasi~judicial pauers to dacide

issues arising between citizens and the Government

should have the freadcm to take indapandent decisions

in aceordance uith law without threat of disciplinary

action, if their dacisions go against tha interest of

the Government. An ordar passed by such an Officer

against the intersst of the Government must be challanged

by the Gouernroent before the appellate or revisional

authority. The Officer passing such order cannot be

subject to disciplinary proceedings,"

i

12. Now coming to the case in hand, as many as 8 casss of

assessment have been referred to in the imputation of

misconduct against the applicant. These cases relate to the

4
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year 1979-09, 1900-81, 1981-82 and 1982-83. These have been

referred to elaborately in the earlier part of this -

judgement, ' The disciplinary authority considerad the reply

submitted by the applicant. The disciplinary authority in

para-IO observed that the applicant completed various

aseessniBnts in a careless and negligent manner, without

carrying out even the minimum required investigation although

(i) the assessments were completed under Section 143(3);

(ii) the cases in question were important ones, especially

assigned to him for the purpose of proper invastigations;

(iii) Shri Achal Singh has put in services of 11 years or more

uhen he completed the assassments. The Union Publie

Service Commission obseri/ad in ita report as folioua

"The Commission from perusal of the assessment

Gonduct§d by him, as mentioned in the imputations,

,A find that he did not make sufficient thorough

anquiries into a number of cases which should have

in normal course aroused his suspicion like the case

of Shri Kailash Chand where it was established that

the assessei has a.history of indulging in smuggling

activities. According to the Commission Shri Achal

Singh did not display the thoroughness and industry

expected of an officer of his level. Howevar, they find

that no mala fide or lack of integrity could be attribute

to hiro. They also observa that there has not been any

loss of Revenue to the Government."

L
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Tha Commission has not at all commantsd on the working

'N—^ of tha applicant in a careless and negligent mannar. The

Connnission only obsarved that thn applicant did not display

tha thoroughness and industry axpsctsd of an officer of his

leual. Tha respondents in their reply in para-n, N & 0

at p-7 of the counter Gommitted that no allegation of

corruption of personal gain has been alleged against the

applicant, (^ou oj ming to the ordinary meaning of the word

• 'Carelessness and negligence', the officer must act against

the rules or tha Act itself. There is no allegation that

be failed to observe the guidelines directed in the rules or

in the Incoraa-Taii itself. In a r ecent decision in OA 509/91,

the copy of uhich has bc-'en filed by the applicant of tha t

pase, prayed for quashing the memo dt. 1 5,11»1990 where the

applicant uas charged in a departmental enquiry under the

provisions of Rule 14 of the CC3 (CCA) Rules, 1965 for

hauing passed orders under Section 130 of the Income-Tax

Act in careless and negligent manner. The Bench obseruad

that the respondenta have failed to bring out any prima-facie

material or shouing recklessness or misconduct on the

Pgrt of the applicant in passing the orders in the case.

, The Bench further observed as follows

"If the functionaries exercising quasi-judicial

functions are to liue under constant fear of dapartroenta

I

•»,16,«,



R

- 16 -

anquiry, then there is no necessity of constituting

such an authority and conferring upon it sUch a quasi"

judicial power. The quasi-judicial power ia to be

Bxercisad with independence, impartiality and objectivity

and to the best of its' judgemant, without being deterred

by the result thereof, guided of course^by the parameters

laid down in the Statute and fallowing the procedure ,

prescribed therein, flerely because the orders of the •

authority result in a benefit to a citizen, it will not

be safe to draw an inference of conferment of undue

favour, for it will jeopardize the judicial' exercise of

power."

13, In the imputation of misconduct referred to in the

order of disciplinary authority (Annaxure A-l), thare is no

allegation of any personal gain or.mon'gtory benefit. (Jhat has

been stated by the respdndants in the reply is tbat ths

^applicant has acted in the grosslynsgligent manner in discharge

of his regular and routine functions. However, ths learned

counsel for the respondants failed to convince as to how the

findings of gross nag^liganca and carelessness can be arrived

at in a casa of the type before us. Infact, tha U.P.S.C.

while cbramenting on the report of the disciplinary authority

disagreed with the finding of the disciplinary authority in some

L

...17,,.
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of the cases which uere subject of charge against the

applicant. The applicant has clearly stated in his reply

tha/t the applicant has folloyad tha rules and the statutory

provisions of the Act and further,in any wanner, the practice

follou9d by him differed from the practice uihich had been

folloued earlier by predecassors ands'tlM is continued by

successors in office. Tha disciplinary authority has also

failed to consider tha various points raised by the applicant

in the memo submitted to him with annexures in reoly to

the impugned chargasheat served on him. Tha order passed by

the Hon'ble Supreme Court in Ci\>il Aapaal Mo.4936-87/1990-

V.B.Trivsdi Ms, UQI dt. 25,10.1990 (Anna.xure A-5} clearly

shous that the action taken by the apoeliant, V.B. Trivedi u/as

qaasi-judicial and should not have formed the taaais of the

disciplinary action,

14. In view of the above discussion, ue find that the

rasoondents have not Qstabliahad at all sn case of carelessness

or negligence on the part of the applicant in discharge

of his quasi judicial functions and as such, ha cannot be

>

prpceedad with any diseiolinary enquiry on that account,

• (
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Thd application is, tharBfars, alloued and the impugned
i — , — . • _

order dt. 12.6.1990 imposing the penalty of censure on

tha applicant.is quashed and sat asids. In tha circumstances,

:^he parties to bear their aun costs*

O

(3.P. 3HARRA)
riEPISER (3}

(D.K. CHAKRA^fOfl'TY)
PICf'lBER(A) Ui/Mufyl

A


