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O.A. No./T.A.-No. 1305 of 19937 Decided .on: 12-9-97
and other connected OAs

Shri M.K.Sarkar Applicant(s)
& Other connected 0OAs

(By Advocate: Shri P.P. Khurana’
Shri Ashok Aggarwa for applicants

\ ‘ VERSUS

U.0.I. & Anr. ‘ . Respondents
(By Shri v,p.Uppal )
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HON'BLE MR. S.R. ADIGE, VICE CHAIRMAN (A)
HON'BLE DR. A. VEDAVALLI, MEMBER (J)

1. To be referred to the Reporter or not? YES

2. Whether to be circulated to other Benches
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CENTRAL ADMINISTRATIVE TRIBUNAL PRINCIPAL BENCH
New Delhi s

o . ;5 ‘-Si’“:t',\’.\
J Dated: this the /X~ pwbeeky 1997,

HON 'BLE MR, S.R,ADIGE,:VICE CHATRIAN (a)
HON 'BLE DR.A.VEDAVALLI, MEMBER(3)
1) 08 = 1305/91
Shri M,K,Sarkar, o
/o Late_‘.‘,,;wri Re Dy Sark ary

Ro 164 p/4/2, Lake Gardens, - .
calcuttﬂ- 700 045 Y o..Applicani:

2) 0A - 482/92

shri AsK.Malik, ]

Deputy Obmmigssioner of Income Taxy

Rahge 111, _

3» Govtd Placs Uest, )
Calcutta = 1 . I ) .......pppli;cant.’"

3) 04~ 4/92

. Shri Sukhdsv Chand,

Deputy Dommiesioner of Incoms Tax

(fppeals), Central Rsnge~ I, :
Calcutta ."o...e.Applicaﬂtﬁ

4) 04-2969/92

1 shei J . R, Temtay
s8/o Late Sh,Tula Rem,
Oommi ssionar of Income Tax,
Ay ak ar Bhavan,
Ahm edab ade . ..o-...ApplicaBt.

5) 0. a.Nox{E2/02
shri shivanandan Prasad,
s/o sh,Shenkar Sah,
Deputy Oirector,
pi ractorzte of Management Services ( IT Deptt),
alueni Ghalib,
Mata Sundari Lane,y :
N ew ﬂalhi - 110 002 . qupplicento‘

6) 0.8.454/94(pB) (0A =-226/89 Ahtmeda.Bench

'« ghel GeSeGopala ,

HL=16, Anand Vihar,
Near Harinagar Depot.,

Jail Fbad,

Neu mlhi- 64 ‘ QOOOQCQMpliC-mté-;
Vorsus
SN




-2 -

1. Union of India
through

The Sacretary,
Department of Revente,
Ministry of Finace,
North Block,

Neu Dalh:lif /

2. Central Board of Direct Taxaa,
through its Chaiman, -
North Block,
New Delhi esecoe Respondentsy

shri P.P, Khurana for the ap licsnts. .
Shri Ashok Agarwal for Applicaﬂt in 0p=482/92

shri V,P.tUppal for the respondents

As all these OAs inwluve common questions
of 1aw and fact, they are being disposed of by this

common orders .

2¢ applicant in O No.4/92 shri Sukhdev
Chend end spplicent in DA NoJ2869/92 Shri Tanta
along with spplicante in two other 0ps (No.2751/92
ahd N6.5625/93) had séught a direction to Respondents
to promo te them as Commissioners of Income Tax

in pursusice of the (PCYs recommendations held

in October, 1986, Soptember, 1987 and Aprily 1988

on the basis of seniority cum merit. all the
applicapts ware in the foeder categoty of ¢

ommi ssioners. and they szlleged that seweral

juniors had been promo tad sl though spplicants

had been found fit and sultzble by the PC.

3e Those 4 Ons wers heard and disposed of
L?J)}" g?:odgr: ?arl; tB %2%2 do 20”%34 T‘r ibT:;alTrib unal noted

that the only question which fell for mnsiderat:lon
in the 4 OAs was whether promotion to the cadre

of Commicsioners _df’ Income Tax was govexﬁed by
%
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the principle of selection on morit or on the
basis of seniority subject to rejection of the
unfit shd unsuitable, The Tribunal in its
aforesaid judgment held that promotion to the
cadrs of mmmilssinn'ers of Incoms Tax had to be

made on the basis of selection on merit and

not on the basis of seniority slone =nd dismiessd
the & DAsé

4, Against that judgment Shri Sukhdsv
chand filed Civil Appesl No¢8172/96 and Shri Tamta
filed Civil Appeal No+4173/96 in the Hon'ble ,
Supreme Durt which was disposed of by order
dated 1242496 which is quoted below in full:

".eave gran ted,
Heard learned counsel for the partisse

 This sppeal is directed against the
order dated Janusry 20,1994 passsd in OA No ¥4
of 19920f the Central Adninistrativwe
Tribungl, Principal Bench, Neuw Delhid Ye
have considered the principle to be
followed for promotion to the post of
ommissioner of Income Taxy It sppenrs to
us that such post of Commissioner 48 to
be filled up only on the basis of sslection
on merits Soniority~Omemerit is not the
criterion for such promotion.

It has, however, been contended by the
learned counsel for the gsppellant that the
appellent has earmed rem arks 'good! in
his confidentisl character rolls ond such
rem ark had been acceptsd by the Dep artmen tal

. promo tion commi ttees as suf ficient to give
promo tion on selection by merit and posts
of ommissioner, Income Tax have been filled

in a large number of cases by accep ting
such gradation as sufficiente Unfortunately
in the case of the sppellent a different
standard had besn applieds The leamed

- counsel has also submitted before us that
before the Central pdministrative Tribunal,
Principal Bench, Delhi four other matters
are pending uhers simil ar questions namaly
grading as fgood*' uhether en titlas on
incumbent for the promotion to the post
pmmissioner of Income TaX on selection
on morit are to bes considered.

The leamed cotnsel for the

1
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appellant has submitted that in 3all such
cases, a unifom policy should be folloued.
in the magttar of promotion by way of selection
on merits Acoordingly, the case of the
sppellent should alsc be considsred aleng.
with such pending matters so that different

standards are not pplisd thereby doing
injustice in some casade

Mre Gaurl Shankar, leamed senior
counsel sppearing for the respondents has
wvwory fsirly submitted that the principle
of selaction on merit is to be strictly
followed and the deparimental promo tion
commi ttee should also follow a2 unifom
policy in all cases of promotion to the
post of (bmmissioner on merit assessment
by epplying unifom gradation, He has 3also
submi tted that if the case of the appellant
is considered along with other pending
matters before the Contral Adninistrative
Tribunal, by gpplying unifom gradation

- of the incumbentsy he cannot pessibly
raise any objectione

oneidaring the facts of the
case and the submissions made by the leamed
counsel for the parties, we dispos=e of this
app=eal by setting aside the impugned
judoment and sending the matter back before
the Principzl Bench of the Central
pdministrative Tribunal, Neu Delhi, so that
the case of the gppellent is considered
by it slong with other pending matters.
Jo make it clear that the promotion to
the post of (ommissioner of Income Tax is to
be given only on the basis of kerit
assesgnent and not on other consideration,
even if g different criterion had been
followed in pastsy The Centrel Adninistratiw
Tribunal in considering 0Aa -4/92since
remitted back to the Tribumsl and other
pending matters, should ensure that in all
cases of promotion to the post of (bmmissione;
of Income Tax, a similar standard is made
applicale. '

The ppeal is disposed of
gcoordingly.

The Civil pppeal No,4173 of 1996
(arising out of SLP (Cg No.7786/95) where
simil ar question is inwlved, is also
disposed of in similar temsy

Se As per the aforesald order, the sgpecific
direction to the Tribunal is to ensure that in all

cases of promotion to ths post of Commicsioner Fncoms

TeXx a similar standard is made spplicabled
-
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6¢ In this cnnection, we have heard the
leamad counsel for applicant &/ shri p.P.Khurena
and Ashok Agarwal,as well as leamsd counsal for

Respondents Shri VeP.Uppal.

(5 The recorda‘ containing the PC
procasdings and the notings of the ACC contained
in Files No¢18(11)m/88(snIdand 18(56) 0/87

(acC), which were called for wers also sesn

by usé

84 * pperusal of File No.18(58) ©/87(acC)
discloses that a OPC cénsi‘stiag of Chaimaen,

UPSG Secretary(Revenus); Chalmean CBDT and Member,
BDT met from 8th to 10th September, 1987 for
;-acommendiég a penel of 64 pnsst, (Ommissionsrs

of ‘Income Tax for promo tion as Oommissioners of
Income Tax. The EPQC ‘considered 174 officers

for the purposs against SBvacancies, It

housver recommended an extsnded ponel of 64

officerse The last 6 officer® were to bhe

promoted in the avent of six 6??1091-3 p roceading

on training abroad not_béiﬂg avall asble for
postingd Thess vacanclies of 64 officers usre
wo rkad out for the'pe'riod'upho 31.3.,88. These
PC minutes disclose that S/Shri A.K.Malik(SC)
(5.N0,140); sukhdev Chand (SC)(S.NO.6) and
J.R.Temta (SC) (S.No.9) who are 3 out of six
applicants bsfore us, were assesSed by the
PC as 'Good'. shri G, S.Gopala (SC)(S.No,136)
was assessad 28 Mot yet fit" while in respect
of the remaining 2 mpplicants vize S/shri M K.
sapkar and Shiv Nahdan Prasad it sppsars that

their names were not placed befors that PC AL

that point of timse, Shri m.K,sarkar stood dismissed
from servicss /.




9, | Simil arly 'a pame.allh of File No,18(11) @/
88(sM II)discloses th;t?agaica met from S5th to

71:!1 pri1,1988 for praparation of apanel for

m aking of‘f‘iciating'p romo tion against 66

vacahcies of Mommissionsr Income Tax pertaining

to the period 1987-88, Those PC minutes

disclose that $/shri Sukhdev Chand (sc)(s.No.4);

JeR. Tamta (SC)(S.No,11); G, s.sopala(sc)(s.reo."ﬂ)

and AcKeMalik (SC)(S.N0w75) snd S.NePrasad (S.No. 11 0)
wersa asSessed by the (PC as *Good' while in

raspect of remaining spplicent shri M.Ke.Sarkar,

his cése"was

'no't placedbefors the u:c, as he st:lll
stood di eni-ssed  f rom service.

10, The main line of attack by gpplicent's
counsael is that while ths aforementionad - ’
officers wers rated as 'Good' by the tw

PCs but were not recommendad for inclusion |

in the panel, the rﬁinimum bench=-mark for
inclusion being "'vezy. good". shri Panna Lal

(5C), Snt.Baljit Mathiyani and Snt. Rama Rani

Hota who had al so been assessad only as "Gaod-'.

by the OPC and had not been recommended for

- inclusion in the pansel, wers subseguen tly

included in the panel and p romoted, -

1. Oon p‘arusing \tha relsvant ACC minutes
containad in the files referred to in p aragrsph

7 above, uwe notice that the following was |
recorded in respsct of aforesald three officers
whoss inclusion in the panel has been specifically
challenged; |

(1) SHRI PANNA LaL(sC)s

It was minuted that he has been graded as

/)
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'goodk' and had been superssded but he deserved |
a‘better overall grading because in his CR
dgssisr i.n 1980-81 he has besn ’graded ‘vary good';
in 1981-82 he has been graded 'very good'; and
in general obssrvations it was noted fquite goo d.';
in 1982-83 he had been graded 'wery good's in
1983-84 he had been graded ivery good® under
most parameters but no o'verall grading had
been givens In 1984=85 he had been gr;ded"good';
in 1985-86 he had been graded’very gaodh' and |
in 1986~87 he had been graded 'very good® |
under all parsmeters ond under genersl ebservations
it was minuted that he had shoun specisl
ptitude for investigation works The Reviewing
0fficer had graded this down to Good but taking
an overall view and the standards spplied in
other cases it yas félt that this officer
deserved 'very goodw' grading and should be

emp anell ed,

Al though it‘éas pointed out that shri
Panna ‘L'al was being proposaed for inclusion
in the panai agéipst the IPC recommendations and
the (PC had gons on the basis of 5 ACRS i.e.
from 1982-83 to 1986=87 ( while ths sbowe
minutes seem to h'ava taken 7 ysars' ACRs) and
based on the five ACRs which was the corract
p ractice, thg P C recommendations should be
app ro ved, that advice was o verruled aad it was
decided to include Shri Panna Lal's name in
the panele | |

(2} SMT,BALITT MATHIVANI3 -

It was recorded that her gradings forp

/L



5 years i,8s 1981-52 to 198536 could be taken
a8 Vsry Good; Good; Very Géod; Good ahd Usxy
Good. Although it was noted that in 198384

the Reviewing Df‘f‘icer‘ had doun graded her from
Very Good to Good, in 1985<86 she had besen
graded -;outstmding ‘;‘” Her overall grading was
clearly closs t Very Goods It was further

ria ted that considering the fact that th‘sre were
few wmen officers, and applfing the sane
standa‘rdi epplied in other cases, there was

no reason to exclude her.

Al though it was pointed out that the
;domgrading of har report for 1983-84 by the
Reviewing Officer could net be brushed aside
énd her o verall gra'ding being *good’ har‘-
exclusioh was jus'tif‘i/ed, and sven after her
exclusion there were 9 ladies on ths bmpesad
penel,that aduice uas overruled snd it was
decided to include her name in the panely
(3 S1T.RAMA RaNI HOTAs
| In her case, it was noted th at but for
tw years i,e. 198384 and 1984=85 yhen her
perfomance slumped to 1Good! due to soma
ex tanuating circumstances, her record for
the rast of the years could easily be graded
'very ogood', the l_a_test one being foutstending!?
'and as she had al so écqqiréd a Diploma in Fedsral
Taxation of USA ’ she richly merited inclusion -

in the penel, and acoordingly she was slso includeds

Iz



'.'9“" ‘ @

12, Respondents® counsel has argued that UPSC

is a recommendatory body and the ACC is net bound

to aedapt the UPSC‘S recommen dations,’ He has

urged that ACC disagreed with the gradings given

by UPSC im respsct of Shri penna Lal, Snt.Baljit
Mathiyeni and SnteR,R.Hota and have included
them in the penal after upgrading them from

'gda d"'v tolvery :goa&" fo rrwhich reason’s. have bean
reco rded,’ He has argued that ACC if fully competent
to disagres with ths UP SC“"s rewmnﬁendatio‘ns
provided reasons  for disagrssment are reccrded

in writing and the prescribed pmceduré is

)
' in respect of such cases of

disagreenent , which he assarts has baeh done in
the afo réaentioaad‘ 3 x:*asaa.‘;"g He has urged that

the sﬁf‘f‘iciancy or otheruise of those resasons

is beyond the pale of judicial revisu, snd as ths
p romo tions of Shri Paﬁna Lal, Snt.B.Mathiyani .
and Snt, ReR'Hota are not un der challange in
thess 0asy no judiclal interference i3 warral;!ted.
The Hon'ble Sup reme Gurts ! judgments in WOI

Vse N.P.Dhanznia JT 1994 (7) 465 and Anil Katiyar
Vs, UDT & Orse SL3  1997(1) 145 havws been cited

in support of these submissions.

13+ B ars aware that the ACC is not bound
to accept the Up 5C*s recommendations aid mey
disagree with thoses recommendations for good
and sufficiemt resasons to be racorded in vriting,
the su‘f‘f‘ic:f.enc*j of whigh dis beyond the scope
of judicial revisws We are also awara:that
the promotions of Shri Panna Lal, 9nt.3.Mathiyani

and Snt, ReRefota are not dirsctly uvnder challenge
/NN



in these Oase. Howsvar as poimted out in paraS DHow

w 10w

the specific dirsction given to the Tribunal

by the Hon'hle Supreme Court im their order
dated 122,96 quoted in full in para 4 abo Ve,

is to snsure that in 8ll cases of promotion

to the post of Commissioner Income Tex a similar
standard is made gpplicabla, In otherw rds

we have to ensurs that the =zpplicants in thssa
0as before us , as well as Shri Panna Lal, Smt,
Beflathiy ani end Sntsy R R.HDLa are assessed on

the basis of similar standards,.

14, We r‘ind‘ j:hat on the basis of § years" CRs
(1982-893 to 1986-87) five out of 6 zpplicants
before us (that is all except apﬁlicaﬂt Shri M.K,.
Sarkar) as well as Shri Panna Lal, Snt.s3¢
Mathiyeni and Snt.R, R'Hota wera assessed by the
PC as ¥ good ' and not recommendsd for
inclusion in the panel for promotion as the
minimium bench mark was 'very good's Thus a uniform
standar\i.3, Syears ACRs ( 1982~33 to 1986~87)
was made applicable by UPSC in all these  cases,
However, the ACC in ordering inclusion of shri
Panna Lal and Snty B.Mathiyani in the panel

took into consideration theip ACRs for the
years 1980=81and 1981-82 also, which wzs

outside the 5 ysars asSessment period (1982-83
to 1986=87) despite it being pointsd out that
assessment bassd on 5 years was the correct

p racticesd that is more, ACRs beyond the § year
assessment period (1982-33 to 1986-87) were not

considerad by ACC in respect of the fiw out of

the 6 applicents befars us, Under the circunstance

-
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w8 are compelled to hold that fiws out of the
six =spplicants bafors us»( that is all exeept-

‘applicant shri M,X, Sarkar) on the ons hand,

and Shri Panna Lal and Snt. Be.Mathiyani on
the other uwsrs not assassed by ACC on the

basis of similar standards.

15, In the case of gpplicant in 0p 1305/91

shri M,K,Sarkar, he was chargesheetad on 541484
for (1) possession of disproportionate asssets
acquired during -the period 16,8,66t0 11,10,77;
(II) non~intimation of trasactions pertaining

to . leasing of 2 houses; and (1I1) non=-

_ini:-imation of purchass of a TV set, The Enqui ry

O0ffiecer held chargss -(_I) and (I1) p o ved

upon which he was dismisSed from service

on 29,1086, mpplicant's sopeal having failed,
he challenged that decision in Oa No,1049/86
which was disposed of 'by the Ttibuna} by
judgnent dated 114189 modifying the penalty

of dismissal imposad on him to one of censure

to ba enterad in his charactsr mll . Thereupon .
after extensionsof time for implementation |
of the aforesaid judgment were gréntéd to
respondents, gpplicant was reinstated in

sarvice on 5."6389, end subsequently by ordar
dated 5,190 the Chalmen 50T imposed the
panglty of censure on the gpplicant and ordsred
that the abow penalty wuld bs desmed to hawe
taken effect on 29,10,86 and a copy of that
order waS directed to be piaced in hi=2 ACR
folders Aggrisved by that order applicant filed
04 Nos1308/91 praying that the Tribunals?

judgnent dated 1141489 bs set aside end for a

sl
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direction o delete the penalty of censure from

- 12=

his ACR folder for the year 1986«87, That OAa
was heard and dismissed by judgnent dated
18 ¢3 9 5¢

16, Meanuwhile upon reprasentations made

by applicant, and in tha background of the

. Tribunal's judgnent dated 11.1,89 rasponden tsi

held a review PC in April, 1990 to consider
applicants?! promotion as (ommissioner Income
Tax wea.f., Septaomberw, 1987/ ril, 1988, Applicant
con tends that PC which was held in Septemben,
1987 had considered 5 years® ACRs of the
of‘f‘iceré nzmely for the psriod 1982-83 to

1986 ~-87, and accordingly when the reviay /
pC met, it was expsctad o oonsider applicanﬁS’
ACRs f‘Or the sazme period but as he had noruorku\
under any officer for more thay 3 months during
the year 1985-86 and had boen dismissed from
service on 28,10,86, his ACRs for those 2
years could not be written and,therefqra,

in »tanr-s of instructions datad 10,'3.39, the
PC ua® requirsd to consider spplicants! ACRs
for the years 1980-81 to 1984-85, Hs statas
that he had reason to beliew that he had
eamad 'very good' for each of the afore-
mentioned 5 yesars but the PC assessed him
'good’ only end uhile doing so was '
unnscessarily influenced by fcensurs? entry
vide letier dated S5.1+90, He has contended
that o & T's instructions dated 15,5.78

laid down that a censure entry im ACR

cannot be a bar to promotion , and when
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no CR's entries wera made in 1986=-87, the
censure entry could not have bean made for
that yeare It has also besn wntended that
if an entry could have been mads in tha
applicant?s folder, the same could be cone
only for ths period 1976=77 to which period
the alleged misconduct relatad. It has also
beeh argued that evsn offiecers getting N’good'
9rading were mpproved for sppoiniment as
Commissioner Incoms Tax by ACC, the cases of
afo remen tionad Shri Panna Lal, Sty Baljit
Mathiyani and 9nté Rama Rani Hota hava been

cited,

17.  In Tribunal'e judgment dated 18.2.35 in
0 No,1308/91 filed by the spplicant whe reby

the said 0A was dismissad, the Tribunal had
categorically held that the respondsnts® order
dated 541,90 communicating imposition of penalty
of sensure andplacing a copy of the Sald order
in the applicant"s folder was perfsctly
justified and valide Nothing has besn shoun

to lead us to conclude that the said judgnent
dated 183,95 has been steoyed, set aside or
modified and under the circmstancs, we are
bound by the sane, Even if as contendsd by
applic‘aﬂt, a censurs entry is no bar to

p romo tion, it could not have baen disregardsd
by the review PC uhich met in gpril, 1990, and
if as contended by the zpplicant his ovérall
*very good' remarks for the relavant period
wera a$ a result of the censure entmy somewhat

Fened cloim

= ok to igood', it cannot be said that the
.7 .
roview PC's assesgnent suffers from any

o
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infimity, particularly in the light of the
faet that the selections were to bs made

strictly on marity

18, Unfortunately the procsedings of review
PC hald in Abril';*1990 in respect of applicant’),":l'«r]{/}-r
were not producsd befors us for our perusal,

but if, as con ten ded by spplicant, the review

wPC asséssed him as-;goodn' and he was not

re comm en ded for inclusion in the pansl bacause
the bench mark was ";vary good?, what was
noticed in regard to the other 5 applicants
vis-a-u@s Shri Panna Lal and ont.Baljit

Mathiy ani and diswgsed in par;graph 14 zsbove
‘would apply in the case of zpplicant sShri M,K,
Sarkar slses In this connection, it is

relevant to mention 'that the respondents

have not specifically rebutted spplicant Shri
M.K.Sarkar's assertion that while he was giwn
"good' grading but was not promoted, Shri Panna
Lal, Snt,Baljit Mathiyani ond Snt Rama Rani Hota
| who also got only ‘;good’ grading wuers

subsequen tly inpldded by the ACC in the panele.
This assumes importancs in kthe light of the
Hon'ble Supreme (ourt's dirsctions to the
Tribunal to ensure that in all cases of promotion
to the post of Dommissioner Incoms Tax, a

similar standard is made spplicabled

19. In the result, thess six 0As are
disposed of with a direction to the respondents -

to consider inclusion of thess applicants in

tha panel for promotion as (bmmissioner Income

gl
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fax with effect from Sq:tmber,1987/6p ril 1988
by making applicablaésmil ar standard a®
applied in the cases of _Shri Panna Lal, onts
Baljit Mathiyani and 9nt/Rema Rani Hota., These
directions should be complied with,uithin

4 months fyom f;he date of receipt of a copy

of this judgments No costs,

20 Let a copy of this judgment be placed in

gach of aforementioned six OAS_.

ﬁ\ N\, - o //

( DR.A.UEDAUALLI ) S+ R.ADIG
memBer(d), vxcs caarmm (A)
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