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CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH

NEW DELHI

O.A. No./T.A. No. 1305 of 199i Decided.on: 12-9-97
and other connected OAs

Shri M.K.Sarkar Applicant(s)
& Other connected OAs

(By Advocate: Shri p.p. ghurana,
Shri Ashok Aggarwa for applicants

VERSUS

U.O.I. & Anr. Respondents

(By Shri v.P.Uppal ) '

CORAM

HON'BLE MR. S.R. ADIGE, VICE CHAIRMAN (A)
HON'BLE DR. A. VEDAVALLI, MEMBER (J)

1. To be referred to the Reporter or not? YES

2. Whether to be circulated to other Benches
of the Tribunal?NO
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(S.R. ADIGE)
Member (A)



/

f<]

central AfTilKlSTRATlUE TRIBUNAL PRINClp.AL BENCH
Neu Delhi.®

y Dated: this the I.Z "

HDN'BLE l»IR.S.R.ADlGE,iVlCE CHAlfTlAN (a)

HON'BLE OR.A.VEIOAVALLI, PlEnBER(3)
✓

1) OA - 1305/91

Shri n.K. Sarkar,
S/o Late ^^ri R«Dl»Sarkar,
Rro 164 a/V2, Lake Gardens,
Calcutta- 700 045 /^pllcant

2) 0 A » 482/92

: Shri A.=K,P!alik,
Deputy Qsramissioner of Income Taxf
Range III,
Sy Govt^^ Place Uestf
Calcutti « 1 ••Applicant*

3) 0 A- 4/92

Shri Sakhdev Chandf
Oepaty Qorareiesioner of Ineome Tax
(Ajspeals)) Central Range* I9
Calcutta Applicant!

4) 0 A»2969/92

' Shri 3 • R. Tara ta^'
S/o Late Sh»Tula R^,
Ooismissionsr of In cone Tax,
Ayakar Bhavan,
Ahmedabad# ••••••• Applicant*

5) 0.A.Wor3lfe/^a

Shri Shi van an dan Prasad,
s/o sh.shankar Sah,
Deputy (Urector,
Directorate of PlanagsBont Servdces (IT Oeptt)»
Aiuani Ghalib,
Plata Sundari Lane,'
New Delhi - 110 002 •••••Applicant*

6^ 0>A.454/94(pb) (OA -226/89 Ahm eda. Bench

^ Shri G»S,Qopala ,

Hli-16, An and Wihar,
Near Harinagar Depot*,

3 ail Ra ad,

Neu Delhi- 64 Applicants

tfarsus
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1. Union of India
through

/

The Sacrataxy,
Oapartnentof Revtfiuoy
ninistty of rifignce^
North Slo^y
New Oelhir '

2. Central Board of lUrect TaxeSf
through its ChaiBi8n»
North BXodCy
Neu Oelhi •««••• Respondents*

Shri P.P>Khur#ia for the epplicrfits#'
Shri Ashok Agarual for Applic^t in Oa-482/92
Shri l/.P«Uppal for the respondents

30 0GW ait

BY HON 'BLE WR.S.R.ADlGCJtflCg CHa'lmflN f

AS all these OAs involve oommon questions

of law and facty they are being disposed of by this

coairoon order*

Applic^t in OA No«4/92 Shri Sukhdev

Ch^d and applicant in 0A No*^2869/92 Shri Tamta

along udth applicants in tyo other OAs (No«275l/92

and No*825/93) had sought a direction ts Respondents

to promote them as ODmmissioners of Inooaie Ta^

in pursuance of the OPC^s recoramendations held

in 0ctobsrt1986» SspteiBbert1987 amd Aprilt198B

on the basis of seniority cum merit# All the

applicants ware in the feeder category of {y*'

Osmmissioners^ ^d they alleged that several

juniors had been promoted although applicants

had been found fit and suitabl* by the OPC*

3# Those 4 OAS yere heard and disposed of
by another Bench of this Tribunal

£by judgment dated 20*1*94 , The Tribunal noted

that the only question which fell for consideration

in the 4 OAs uas whether pzoaotion to the cadre

of Oommissioners of Income Tax was governed by
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the principle of selection on nsrit or on tho

basis of seniority subject to rejection of the

unfit and unsuitable* The Tribunal in its

aforesaid judgment held that pronotion to the

cadre of Oommi&sioners of Inoone Tax had to be

Made on the basis of selection on merit snd

not on the basis of seniority alone gnd diaosiesed

the 4 0

4* Against that judgment Shri Sukhdev

chand filed Ciyil Appeal Noi417:?/96 end Shri Tsflita

filed dull Appeal No.4173/96 in the Hon'ble

supreme Osurt uhich uas disposed of by order

dated 12«2*^6 yhich is quoted belou in full:

"Leave grated*

Heard learned counsel for the parties*'

This appeal is directed against the „ .
order dated D^uary 20,1994 passed in OA No.4
of 19920f the Central Addinistratlw
Tribunal, Principal Bench, Neu Delhi# Ue
liawe considered the principle to b®
followed for pto«otion to the post of
tomtaissioner of Incowe Ta>c|: It appears to

w us that such post of Oommiasioner is to
" be filled up only on the basis of sel^tion

on merit. Seniority-Otw-fflerit is not the
criterion for such promotion#

It has, however, been contended by the
learned counsel for the appell«ot that the
appellant has earned remarks tpod' in
his confidential character rolls and ^ch
remark had been accepted by the O^arteOTtal
promotioD committees as sufficient to gi«e
promotion on selection by merit aPd POfp®
of Commissioner, Income Tax have been filled
UD in a 1 arge number of cases by accepting
such gradation as sufficient# Unfortunately
in the case of the sppsilent a differsnt
standard had been applied* Use learned
counsel has also submitted before that
before the Central Administrative Tribunal,
principal Bench, Delhi four other mattera
are pending where similar questions ngwely
grading as 'good* whether entitles ^
incumbent for the promotion to the post
Commissioner of Indame TaJC on selecUon
on merit are to be considered*

The learned counsel for the
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sppellaRt has submitted that in all sadi
XV eases, a unifon policy should be folloued

in the matter of promotion by way of selection
on merit* Acoor^ngly, the case of the
sppellent should also be considered along
tdth sudi pending Matters so that different
standarc^ are not applied thereby dbing
injustice in some cases#

i*ir« GsAiri Shankar# leamed senior
counsel appearing for the respohd^ts has
very fairly submitted that the principle
of selection on merit is to be strictly
folioyed s^d the departmental pionotiofi
committes should also folloti a unifon
policy in ^1 cases of promotion to the
post of QDmmi^ioner on merit assessment
by applying unifoni gradation* Me has also
submitted that if the ease of the appellent
is considered along with other pen ding
matters before the Central Adainistrative
Tribunal» by applying unifosn gradation
of the incumbentsy he cannot possibly
raise any objection#

Considering the facts of the
case and the submissions made by the learned
counsel for the parties, ue dispose of this
appeal by setting aside the impugned
judgmen t snd sending the matter b ack befo re
the Principal Benich of the Central
Administrativi Tribunal, Neu Delhi, so that
the Case of the appell^t is con side red
by it along uith o ther pending mattere*
ttfe make it clear that the promotion to
the post of Oomtnissioner of Income T^x is to
b,e gi^ien only on the basis of rirerit

. assessment and not on other consideration,
^ even if a different criterion had been

followed in past*' The Central Ac^inistratiM
Tribunal in considering Oa -V92since
remitted back to the Tribunal and other
pending mattexe, should ensure that in all
cases of promotion to the post of Qommissione:
of Income Tax, a similar standard is made
applicahltt*

The gppeal is disposed of
accordingly*

The Civil Appeal No,4173 of 1996
(arising out of 3.P (C) No•7706/95) where
similar question is involved, is also
disposed of in similar teunsf

S, fts per the aforesaid order, the ^ecific

direction to the Tribunal is to ensure that in all

cases of promotion to the post of Oowiiissioner Income

Tax a similar standard is Bade applicable^

4.
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6» In this c3onn3ction» us have heard tha

leamad counsel for applicant ^shri p.P«Khur8na

aPd Ashok Agarual;a3 usll as Isaxnad oounsal for

Respondents shri \/«P«Uppal»

?• The records containing the (PC

p 10csa dings and the no tings of the ACC contained

in Files No»'18(11)ED/88(SPII^and 18(5B)eD/87

(aOC)» which uer» called for were also seen

by us#

8.^ Apsrusal of File No.18(58) ED/87(aCC)

discloses that a QPC consisting of Chaixraant

UPSQ Secretary(Revenae); ChaioB^ CSOT aPd Mesber,

CBOTniet from 8th to 10th SaptembBr» 1987 for

recommending apgpal of 64 Asst. Osmraissioner®

of Income Tax fo r pronio tion as Oomwissioners of

Income Tax# The CP C con si de red 174 officer®

for the purpose against 58vac^cie3« It

tfrouever racommended an extended p snal of 64

officers# The last 6 officers were to be

promoted in the event of six officers proceeding

on training abroad not being available for

posting•" These vacancies of 64 officer® were

worked out for the period up to 3l»3«88, These

(PC minutes disclose that s/^ri A»K#f1^ik(SC)

(S»No*14 0)} aikhdav Chand (SC)(S,N0;6) and

3rR.Taata (SC) (S.No«9) uho are 3 out of six

applicants before us, were asseaPed by the
s

(PC as •Good*. Shri G»S.Gopala (SC)(S.N0«136)

was asse^ed aS %iotyet fit" while in respect

of tho remaining 2 applicsnts viz* s/shri W,K.

Sarkar ^d Shi v Nan dan Prasad it appears that

their n^as were not placed before that !P(^At
that point of ti»e, Shri PI.K.sarkar stood digaissad
fro® service*? ^
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9# Similarly apsiosal of File No.18(11)5)/
y-- % •:

d 88(sW II)discloses that^again wet from 5th to
7th April»1988 fo r p rap aration of a p anal for

making offidLating promotion against 66

vacanciaa of Ooffliaissionar Incoaa Tax pertaining

to the period 1987-68, Thos® CPCminatas

disclose that s/shri Sukhdev Ehand (SC)(S»No.4);

D.R.T^ta (SG)(S.No,11); G. S.Gopala(SC)(S.No,71)
and A.K.Malik (SC)(S,N0>75) snd S.N.Prasad (s.No.110)
uera ass ess ad by the CPC as •Good* while in

rasp act of ratnaining applicant Shri M.K.Sarkar,

his case

Stood disnissed from serwic®.

1Q* The main line of attack by applicant's

counsel is that yhila tha aforementioned '

officers war® rated as *000d* by the tuo

DPCs but uera not reoommandad for inclusion

in the panal, the miniroum bench<-!aark for

inclusion being *veiy good*. Shri p^na Lai

^ (SC), SB t.Bal jit Plathiy anl and 9nt. F?ama Ftani

Hota who had also been assessed only as •Good*

by the OPC and had not bean racoiBraendad for

inclusion in thepsnely uere subsequently

included in the panel and promoted#

11. On perusing tha relevant ACC minutes

contained in the files referred to in paragraph

7 above, jja notice that the following uaS

recorded in respect of aforesaid three officers

whose inclusion in the panel has ba^i specifically

challengec^

(1^ SHRI PflNWA LflKsrtt

It uas minuted that he has been graded

' •
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'good* and had bsep supersaded but he dasepvad

^ ^ a bettar overall grading bacatasa in his CR
d0S3iar in 1980-81 he has bean graded 'vary good*}

in 1981H32 he has baao graded 'wary good'* and

in general observations it waa noted 'quite good';

in 1982-0 3 he had bean graded 'vary good'j in

1983-64 he had bean graded 'vary good* wder

raost paraieters but no overall grading had

been given** In 1984'-85 he had been graded 'good*;

in 1985-05 he had been graded'vesy good* and

in 1986-87 he had been graded 'very good'
/

under all parameters and under general observations

it uas minuted that he had shouh special

sptitude for investigation work#' The Reviewing

Officer had graded this dotjn to Good bat taking

an overall viey and the st^dards spplied in

other cases it was felt that this officer

deserved 'vBiy good' grading ^d should be

emp celled*

^ Although it was pointed out that Shri
Panna Lai was being proposed for inclusion

in the panel against the !PC recommendations ^d

the CPC had gone on the basis of 5 aCRs i.e.

from 1982-6 3 t3 198 6-67 ( while the above

ainutes seera to have taken 7 years' ACRs) ^d

based on the five ACRs which was the correct

practica» the fP C recommendations should be

app CO V8d» that advice was overruled ^d it w^

decided to include Shri P'anna Lai's ngme in

the panel#

SnT.BALJIT nflTHlVflNIt

It was recorded that her gradings for

A



- 8 -

5 yeax® 1981-62 to 1985-66 could ba takan
d .

aa Wary Good; Qoocfe Very Good; Good »d V^ty

Good* Alttough It uas noted that in 198 3-64

the Ra\iieyiR§ Officer had dot#i graded her froa

Vezy Good to Good» in ^985^^6 she had been

graded *o u ts tan ding Her overall grading

clearly close ts Vaiy Good* It uas further

noted -tfiat considering the fact that there were

fey ^men officers* and applying the smm

^ standare^ applied in other cases, there yas

no reason to exclude her>

Although it yas pointed out that the

downgrading of her rsport for 1963-84 by the

Retdeying Officer could not be brushed aside

and her overall grading being ♦good* her
/

exclysioh uas justified* and even after her

exclusion there uere 9 ladies on the proposed

Panel} that advice uas overruled and it yas

decided to in elude her n grae in thep^sl#'
' \

SflT.RAMA RANI HP Tflr

In her case* it yas noted ih at but for

tuo years i#e*' 1983-84 and 1984-85 yhen her

perfoB^^ce slumped to 'Good' dUe to some

extenuating circumstances, her record for

the rest of the years could easily be graded

'very good** the 1 atest one being 'outstgnding*

and aS she had s^so acquired a Oiplom a in Federal

Taxation of USA • she richly merited inclusion

in the p^el, and accordingly she yas also included*'

A



12» Rsspondesits' counsel has argued that UPSC

is a reoDtnmendator^ bsc^ and the ACC is net bound

to accept UPSC's recorare»dations.- He has

uiged that ACC disagreed yith the gradings given

by UPSC in respect of Shri Panna Lai, Snt.Baljit

Rathiyani Sat.R, R.ftota and have included

the® in the panel after upgrading the® froa

•good* tp * -.goQi^V'fo s^;yhich rea^nis have been

recorded*^ H@ has argued that ACG if fully eorapstent

to disagree with the UPSC's recommendations

provided reasons for disagreement are recorded

in uritifig and the p rescribed p socedur® is

folloyad reject of such cases of

disag recent 9 uhich he asserts has be^ done in

the afo reaentioned 3 cases^? He has urged that

the sufficiency or otheruise of those raasons

is beyond the pale of judicial review, and as the

p lomo tions of Shri Pann a Lal, Sat, B.Mathiy ani .

and Snta R. R,''Hata are not under challenge in

these OAsj no judidLai interferene© is ya?ran tad.
\

The Hon'ble Supreraa Qaurts* jud'3!nents in UOI

Ms, N,P,Dhaa^ia 3T 1994 (7) 455 and Anil Katiyar

Vs. UOI & Orse SL3 1997(1) 145 hava been cited

in s^port of these submissions.

13 • ya are auare that the ACC is not bound

to accept the UPSC's reconimendations ^dfng§f

disagree uith those recommendations for good

and sufficient reasons to be recorded in writing,

the sufficient/ of uhich Is beyond the scope

of judicial review*^ Ue ara also

the promotions of Shri Panna Lai, 9n t. 3.1*1 athiy aoi

and 3nt« R. R '̂Biota are not directly under'challenge
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^ in thasQ OAs. Houavsr as pointodout in para 5» i>ow0
the spssific dirsction given to the Tribunal

by the Hon'ble Supreme Oourt in thsirordsr

datad 12«2,9S quoted in Full in para 4 abo

is to ansur® that in all casas of pron?otion

to ths post of Osmmissioner In coma Tax a similar

standard is made applicabls® In othsruords

we hau8 to ensure that the applicants in thgsa

OAS before us » as uiall as Shri Panna Lai, Sat,

B.Hathiyani and 3n t» R.R,H3ta ara assassadon

the basis of sifaiiar standards*

14, ti® find that on tha basis of 5 yaars* CRs

(1982-03 to 1986-67) f i ye out of ,6 ^plieants

bsfora us (that is all axcap t applicant Shri n,X,

Sarkar) as u@ll as Shri Panna Lai, Sn t/a.-

PI athiy ani and Snt, R, R,'ii3 ta uara assessed by ths

[PC as • good • and not racommeadad for

inclusion in the p aisl for promotion as the

rainiratiB benchmark was good** Thus a uniform

standait\i.a. 5year6 ACRs ( 1982-8 3 to 1986-87)

was made appliedale by UPSC in all thesa^ cases.

Hou©ver, the ACC in ordering inclusion of shri

Panna Lai and Sn t,' B.PIathiy^i in tha p ^q1

took into consideration their ACI^ for the

yeas® 19BO-01and 1981-82 also, which uas

outside the 5 years assassmant period (1982-8 3

to 1986-87) despite it baing pointed out that

assessment based on 5 year® uas ths corract

practical? Uhat is more, ACRs beyond the 5 year

assassmant period (1982-8 3 to 198 6-87) uara not

considerad by ACC in respect of the fiwe out of

tha 6 applicants before us* Under tha circunstan ca

X'
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us ars corapslied to hold that fiws out of the

six ^plicafits bsfore U8( that is all except

applicant Shri n^K.Sarkar) on tha ona hand,

and Shri Panna Lai Snt. B.Hathiy^i on

tha other were noi^ assessed by ACC on the

basis of similar standards#

15, In the case of applicant in 0 A 1305/91

Shri n.K.Sarkgr^ he was chargasheatad on 5«1«84

for (1) possession of disproportionate assata

acquired Airing the period 16,8, 56to 11,10,77j

(II) non-intiraation of transactions pertaining

to leasing of 2 housesj ^d (ill) non-

intimation of purchase of a TV set# The Ehquij^

Officer held charges (I) and (ll) p ro yed

Upon yhich he uas disjaissad froni service

on 29«10«I^6* Applicant's gppeal having failed*

he challenged that decision in 0 A No.iO^/eS

which uas disposed of by the Tribunal by

judgment dated 11r1«89 modifying the penalty

of dismissal imposed on him to ona of censure

to be entered in his character roll • Thereupon

after extansionsof time for implesnantation

of the aforesaid judgfiisit uer© granted to

respondents, ^plicant uas reinstated in

service on 5,6,^09, end subsequently by order

dated 5»ii90 the Chaixm^ CBOT imposed the

penalty of censure on the ^plicant and ordered

that the abo ws penalty yould be deamed to have

taken effect on 29•10,86 and a copy of that

order uaS directed to be placed in his aCR

folde^^' Aggrieved by that order applicant filed

OA No, 1308/91 praying that the Tribunals*

judgpiant dated 11,iiS9 be set aside and for a

/L



\

\

- 12-

direction te dslete the penalty of censure froa

his aCR folder for the year 1906-87, That OA

was heard and dismissed by judgment dated

18.9.9 5,

16, neaPufhila upon representations made

by applicanti and in the b aokground of the

Tribunal's judgment dated 1U1.09 raspondants

held a rauiau CPC in April»1990 to consider

^plicants* promotion as (^jramissioner Income

TaK u.a,f, September, 1987//:^ ril, 1988# Applicant

con tends that CPC which uas held in Septembsr,

1987 had considered 5 year©* ACRs of the

officer© nanely for the period 1982-63 to

198 6 -87, and accordingly uhon the rev/iau
/

CPCraet, it uas expected to consider applicants'
.1

ACf^ for the ssbb period but as he had not uo ri<e4

under any officer for more than 3 months during

the year 1985-66 and had beea disraissed from

ser\dcB on 28#^10;86, his aCRs for those 2

years could not be written and»therefore,

in tews of instructions dated 1D«*3*39, the

CPC ua8 required to consider applic^ts* aCF^

for the years 1980-61 to. 198 4-85, Ha states

that ho had reason to belieue that he had

earned 'very good* for each of the afore

mentioned 5 years but tha CPC assessed hioi

•good' only and uihile doing so uas

unnecessarily influenced by *censure* entry

vide letter dated 5.1.90# He has contended

that CP & T's instructions dated 15,5«78

laid doun that a censure entry in ACf?

cannot be a bar to promotion » and when

A
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no CR's entries uera raada in 198 6-87, the

censure antiy could not have bean made for

that yaar# It has also been con ten dad that

if an entp/ could have been fs ada in the

applicant's folder# the ssma t^uld be dona

only for tha period 197 6-77 to which period

the alleged misconduct related. It has also

bean argued that even officer® getting 'good*

grading were fspproved for sppointeent as

Comraissioner Income Tax by aCC, tha cases of

aforsTJecitionad Shri Panna Lai, 9n t«" Baljit

PJathiyafii and 3nt^' Rsma Rani Kbta hava bean

cited*

17, In Tribunal's judgment datad 18.9.95 in

Oa N0.I3O8/9I filed by the applicant whereby
tha said OA uas dismissed, tha Tribunal had

categorically held that the raspondants* ordar

dated S.'1^*90 communicating imposition of penalty

of censure and placing a copy of the salld order

in tha applicant's foldar uas perfectly

justified and valid* Nothing has bean shoun

to lead U8 to conclude that the said jud^ant

dated 10.9.95 has been stayed, sat aside or

modified and under tha circiiastanc0, u® are

bound by the ssma, Evan if as con tan dad by

applic^t, a censure entiy is no bar to

promotion, it could not havs been disragardad

by the rawiaw CP C which mat in April,1990, and

if as contended by tha appliest his overall

•very good' remarks for tha relevant period

uara as a result of tha censure enti^' soraeuhat
ttnni t(o>o\

to 'good', it cannot be said that tha

raviey DPC's assessment suffers from any

./"r
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infizmity» particularly in tha light of the

fact that tha sal actions wars to ba mads

strictly on mariti'

18. Unfortunately tha proceedings of reuiaw

(PC hald in April9i990 in respact of applicant

uara not pxoducsd bafora us for ourpecu3al»

but if, as exjntendad by ^plicant^the rewiaw

fPC assessed hire as •good* and he was not

racoinroanded for Inclusion in tha panel because

tha benchmark uas 'weiy good'f Uhat was

noticed in regard to tha other 5 applicants

\ds-a-«is Shri Panna Lai and 9nt»Baljit

Itathiys^i and discussed in paragraph 14 abous

mould apply in the case of applicant Shri W.K.

Sarkar slso#^ In this connection) it is

relevant to mention that the respondents

hava not specifically rebutted applicant Shri

n.K.Saliar's assertion that tJiile he was given

•good* grading but was notproraoted, Shri Panna

Lai 9 9nt«Baljit nathiyani and Snt.Rama Rani Hota

yho also got only 'good* grading us re

subsequently included by tha ACC in the panel#

This assuRies importance in the light of the

Hon^ble Supreme Osurt's directions to the

Tribunal to ensure that in all cases of promotion

to the post of 03mmissionar Income Tax, a

similar standard is made applicable*

19. In the result, these sixOAS are

disposed of uith a direction to th@ respondents

to consider inclusion of these applicants in

tha panel for promotion as ajmraissioner Income

• rv
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Tax with affect flom September, 1987/Appilj 1988
by making applicable^similar standard as

applied in the cases of shri Panna LaX, Snt '̂

Baljit Watbiyani and 9nt»^^a Rani Hota, These

directions should be complied with,within

4 months from the date of receipt ef a copy
of this judgment#' No costs#'

2QJ Let a copy of this judgment be placed in
each of aforsirantioned six OAs*

( OR.A.VEOAyALLI )
MEPISER(3),

/ug/

( S» R. AOIGE )
VICE CHAlfPlAN (a)


