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•••• Reepondents

0 R D E R(Oral)
/

Hon'ble Shrl A.V.Harldastfi, Vlc».Cdelrnan'(J)

The applicant who was working as See^skllled Wlresitft

under Senior Electric ForeiMn (Power), Northern Railway,

Shakurbaetl was ronoved from service by the lopugned order

dated 21.11.1990 by the Assistant Personnel Officer (Signal)

and Telecoamuillcatlon), DRR Office, New Delhi* A charg^sheet

in.Sttfidard Fora No*5 (SF-5) waa Issued on 6*5.1966 and the

saae was recelvad by the eppllcant on 31*3.1969. The

iaputatlon of aisconduct was that he had absented unauthorlsedly

froa duty w. e. f. 26,8.1963 to the date of the Issue of the
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Charg»-8heet« It appears that the applicant did not aubnlt any

reply to the MMorandun of charge. Purporting to bo acting on

the experte enquiry the disciplinary authority found that the

applicant guilty and renovl^ hin froa eervlce* The appeal

filed by hla was not dlapoeed off by the appiienRfc appellate

authorltyeunder these clrcuastancest the applicant hae filed

this application eeeking to quaeh the lapugned order (Annexure /V-l)

of the disciplinary authority reaoving hia froa service tfid for '

e direction to the respondents to reinstate hla in service with

continuity of service and all consequential benefits. The

applicant hae alleged that the lsq>ugned order la unsustainable

in law as the saae wee not passed after a regular enquiry as

provided for In the rules and without due application of aind.

^ The respondents in their reply^ have raised a prellalnary

objection that the application la not aaintainable as the appllctfit

has not ejdiausted the departaental reaedlea available to hla

under the rules. They contend that the lapugned order of reaevel

froa service wee Issued after holding an exparte enquiry end due

application of alnd and that therefore, no interference le called far.

3. Me have perused the entire piuul pleadings in this case

and have also heard the learned counsel appearlng„£ar either side.

The objection that the application Is not aaintainable without

ejdiaueting the alternative reaedy of appeal provided for under

relevant service rules, has got to be deterained first. According

to Section 20 of the Adalnletratlve Tribunal Act, 1965 the Tribunals

shall not ordinarily adalt an application If jd the applicant has

not e)d)au8ted the reaedy provided for in the relevant service rules.

The ban against adalsslon Is not a blanket bai against adalsslon of

an application without resorting to alternative reaedy because the
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worMing in tha Section "Ordinarily" inpliea that it confers a

discretion on the tribunal to entertain an application in

extraordinary casee if satisfied that owing to the urgency

of the natter or otherwise it ie just, and necessary to entertain

the application. In this caee the Tribunal has already excercised the

discretion and has adnitted the application* Ohce the application

has been adnitted the sane has to be disposed of on nerits*

Hence the prelininary objection has no significance new* .

4* The inpugned order is assailed by the applicant nainly

on two grounds* First ground is that the inpugned order has been

passed without holding an enquiry as provided in the Railway Servlca

(Discipline t Appeal) iRules* Though it is nentioned in the

inputted ord"r that the disciplinary authority found hin guilty

on the basis of the report of the enquiry officer, a reading of

the enquiry report dated 30*1*1990 would clearly show that the

enquiry officer has not held any exparte enquiry at all* It is

worthwhile to extract the proceedings of the , enquiry authority

as well as his findings sinca thase speak for thenselves* Therefore,

part of the enquiry report which contain the proceedings and findings

are extracted belowr

"PROClEDlNGSt A Regd* letter along with SF-S was despatched
to Shrl Suraj Parkash at his hone address WZ-50, Shiv Nagar, P*0*
Oanak Puri, New Oelhl-SS placed at Sr* No*10 of file No*2. The Regd*
letter was returned undelivered by PAT Oepartnent placed at Sr* No*12
A note was displayed on the Notice Board of SEFC^P/3HI office on 25*11*89
in presence of 5 parsons in which SCFtyp/3Hl staff was asked to intinate
Shri Suraj Parkash to collect SF-5 fron the office of the undersigned
by 30*11*1969* Till date Shri Suraj Parkash has not attended this
office to collect the SF<»S*

FlNDlNSSi Shri Suraj Parkash has received the SF^S on
31*3*1969 dispatched by SEFG/P/3H1 under regd. post placed at
Sr. No*6* The SF>5 was despatched by the undersigned under Ragd.
Post which was returned undelivered and received by hin and not

sending the reply of 3F-5 received by hin on 31.3.1969 sent
by SEOCI/p/DHI, Clearly shows that his deliberate unwillingness
... The charges franed against Shri Suraj Parkash vide
above nentioned SF-5 era proved."
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^ S, On a carefull reading of procaadings and findings

racerdad by the enquiry officer, it ia ovidant that, apart fron

putting up a notice on 25.11,1989 calling upon tho applicant

to collect the 5F-5 (Charg^-aheat) by 30.11,1989, no further

enquiry has been held at all. The finding that the applicant

waa unuilling for duty was arriwetf at by the enquiry officer

on tho ground that the applicant, though received the SF-5 as

early on 31,3,1989, did not submit any reply. There is no

averment that any enquiry was held and tho finding^ is not

based on tfiy documente or oral evidence brought on record

in an enquiry#^ no,aoM<tiThe enquiry
officer after putting the notice on 25.11,1989 did not hold

tfiy exparta enquiry at all but submitted a report with a finding

that the applicant was guilty basically on the ground that tho applicant

iMMii

did not come even to collect the SF-5 Charge-ahoet. We roquoAd

tho learned counsel fmr the respondents to show us any document which

would show that an oxparto enquiry was held. Ho produces a letter

written by the enquiry officer to the Senior Electrical Foreman

Officer (Wo,CEFC/Dt4P/S3B) to spare tho applicant for attending an

enquiry on 15,11,1989, but from the averment in the proceedings of

the enquiry contained in the enquiry report, it is evident that

no enquiry omxkatamWxincxWxaxMaptiagcxxmiuafcicxickxiaixmKicWmKkxWk^

took place on 15,11.1989, because on 25.11,1989 a notice was

put on notice board calling upon tho applicant to come and collect

tho SF-5 on 30,11,1989, It is on the basis of this enquiry

report that tho Assistant Personnel Officer has issued the iapugnad

order terminating tho serl^ices of the applicant. Hence it has

been established that tho impugned order has been passed without

holding an enquiry as required under the rules and the^e^or^ tho
requirement of Article 311 of tho Constitution has not^^^Mplied odb
with. We ere of the considered view that the impugned order is

liable to be struck
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The Isatned counsel Cer the^ppllcant argued that the

iiepugned order passed by Assistant Personnel Officer is without
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Jurisdiction ^since the disciplinary authority in the case of the

applicant is the Assistant Electrical Engineer who issued the

^r^he restQi8rg»-8he8t, The learned counsel ^r^he respondents in reply

did not contest the position Assistant BdaodbacfaxAatit Electrical

Engineer is the conpetent disciplinary authority but argues that the

inpugned order was passed by Assistant Electrical Engineeri but

was only conmunicated by the Assistant Personnel Officer* But

a reading of the iapugned order does not show that the order was

passed^ the Assistant Electrical Engineer* The order suffers

froa tn» infiraity*

In the light of the foregoing discussions» we are of the

considered biew that the iapugned order is wholly unjustified«

incoapotont and unsustainable* Therefore, we set-aside the

iapugned order of the reaoval of the applicant froa service*

The prayer in this application is for setting-aside the

iapugned order of reaoval froa service and to direct the

respondents to treat the applicant to have continued in the

service or in the alternative, to accept the voluntary retireasnt

offered by the applicant on 28.5*1990* Since we set-aside the

iapugned order of reaoval of the applicant froa service, we are

of the considered Ah view that the respondents have to be given

an opportunity) if they so choose to hold a proper departaental

enquiry against the applicant in accordance with and on tha basis

of the saae aeaorandua of charge* If they choose to hold

enquiry the saae ehall be coaplsted within the period of four

aenths froa the date of the coaaunication of copy of this order*

Contd
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If it is decidsajl^o hold an enquiry» the applicant shall be

deeaed to have bean suspended w«e,f, the date of his renoval

froa service* On the other handy if the respondents don't

want to hold enquir/y but to accept the voluntary retireaent

w.a.f* 26,5*1990y they are free to do so and pass appropriate order

in that behalf and give to the applicant all the tarainal benefits

including OCRG and arrears of pension within the aforesaid

period of four aentha*

(R.K.AH

/RAQ/

Thera shall ba no orde as to costs*

(A.V.HARIDASAN)
VICi:.CHAIIimN(3)


